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Chapter 12.04
CURBS, GUTTERS AND SIDEWALKS

Sections:
12.04.010 Unimproved curbs, gutters and
sidewalks — Findings.

Construction — Location and
specifications.

Sidewalk width.

Construction — Approval by building
official prerequisite to utility
connections when.

Exception — Rural residential
subdivisions with lots over 10 acres.

12.04.020

12.04.030
12.04.040

12.04.050

12.04.010 Unimproved curbs, guttersand
sidewalks—Findings.

The existence of unimproved curbs, gutters,
sidewalks and streets adjoining dwellings and
buildings within the city is found and declared to
be prejudicia to the public health, safety and wel-
fare of the inhabitants of the city. (1960 code

§6.29)

12.04.020 Construction — L ocation and
specifications.

Any person who constructs or causes to be con-
structed any building or dwelling in the city shall
construct curbs, gutters, sidewalks and streets in
accordance with the city specifications along all
street frontages adjoining the property upon which
such building or dwelling is constructed, unless
adequate curbs, gutters, sidewalks or streets
already exist; provided, however, that in areas not
subdivided or parceled into lots of one-half acre or
less, such curbs, gutters, sidewalks and streets need
not extend a greater distance than the side yards or
the side and rear yards in the case of corner lots.
Whether or not adequate curbs, gutters, sidewalks
and dtreets already exist shall be determined in
each instance by the city engineer, and an endorse-
ment to that effect shall be made upon each build-
ing permit at the time it is issued. (1960 code
§6.30)

12.04.030 Sidewalk width.

No cement sidewalk, or any walk of permanent
character constructed after December 5, 1927,
shall be less than five feet in width. (1960 code
§19.1)
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12.04.050

12.04.040 Construction —Approval by
building official prerequisiteto
utility connections when.

The building official shall deny final approval
and acceptance, and shall refuseto allow final pub-
lic utility connections, to any such building or
dwelling unless such curbs, gutters, sidewalks and
streets exist, are constructed, or unless money or a
bond to guarantee their construction is deposited
with the city in a sum equal to the estimated cost of
the construction of such improvements, as deter-
mined by the city engineer. (1960 code § 6.31)

12.04.050 Exception —Rural residential
subdivisionswith lots over 10 acres.
In order to meet the intent of the South Liver-
moreValley Plan and at the sametime maintain the
rura character of the South Livermore Valley,
Chapter 12.04 LMC relating to curbs, gutters, and
sidewalks shall not apply to lots zoned residential
which are over 10 acresin size. In lieu of Chapter
12.04 LMC, the city council shall establish regula-
tionsregarding curbs, gutters, and sidewalksin spe-
cific conditions of approval in conjunction with its
approval of each parcel map or tentative tract map.
Inimposing any alternative condition of approv-
a regarding curbs, gutters, and sidewalks, the city
council shall consider whether: (1) the aternative
condition of approval will aid in maintaining the
rural character of the South Livermore Valley, (2)
the alternative condition of approval is consistent
with policies intended to protect the health, safety
and general welfare of the city, (3) the aternative
condition of approval is appropriate for lots of 10
acres or more, and (4) the alternative condition of
approval isat least the equivalent of the regulations
set forth in Chapter 12.04 LMC. (Ord. 1478 § 1,
1996)

(Revised 8/10)



12.08.010

Chapter 12.08
ENCROACHMENTS
Sections;

12.08.010
12.08.020

Definitions.

Permit — Required for certain work in
streets.

Permit — Application requirements —
Approval.

Permit — To be secured when.

Permit — Issuance conditions— Appeal .
Permits not transferable.

Time limit for completion of work.
Work on state highways — State
regulations applicable.

Feesfor permit, field investigation and
inspection — Advance deposit.

Public utility deposit exemption.
Cash deposit requirements.

Bond in lieu of cash deposit when.
Additional bond or cash deposit
required when.

Conditions on bond or cash deposit.
Release of bond or cash deposit.
Standard specifications for
performance of work.

Storage of materials.

Interference with use of street or
property prohibited — Permit required
for street closure.

Removal or relocation of
encroachments.

Safety warnings and barricades.
Warning lights and signs at nighttime.
Backfilling and compaction.
Restoration and maintenance of street.
Liability limitations.

Trees near streets— Trimming
reguirements.

12.08.030

12.08.040
12.08.050
12.08.060
12.08.070
12.08.080

12.08.090

12.08.100
12.08.110
12.08.120
12.08.130

12.08.140
12.08.150
12.08.160

12.08.170
12.08.180

12.08.190

12.08.200
12.08.210
12.08.220
12.08.230
12.08.240
12.08.250

12.08.010 Definitions.

For the purposes of this chapter, the following
words and phrases shall have the meanings respec-
tively ascribed to them by this section:

A. “City engineer” means the city engineer of
the city or his duly authorized representative.

B. “Encroachment” means and includes going
upon, over, under, or using any street in such a
manner as to prevent, obstruct or interfere with the
normal use of that street, including the perfor-
mance thereon of any of the following acts:

1. Excavating or disturbing the streets;
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2. Erecting or maintaining any post, sign,
pole, fence, guardrail, wall, loading platform, sea-
sonal display or other structure on or over or under
the strest;

3. Placing or leaving on the street any rub-
bish, brush, earth or other material of any nature
whatsoever;

4. Constructing, placing or maintaining on,
over, under or within the street any pathway, side-
walk, driveway or other surfacing, any culvert, or
other surface drainage or subsurface drainage facil-
ity, any pipe, conduit or cable.

C. “Permittee’ means any person or public
agency that proposes to do work or encroach upon
astreet as herein defined, and has been issued a per-
mit for such encroachment by the city engineer. All
obligations, responsibilities and other requirements
of the permittee as herein described, shall be bind-
ing on subsequent owners of the encroachment.

D. “Street” includes all streets, avenues, lanes,
aleys, courts, paths or other public waysin the city
which have been or may hereafter be designated
and open to public use.

E. “Designated city location” means the follow-
ing city of Livermore or city of Livermore redevel-
opment agency-owned properties. Flagpole Plaza,
as defined in LMC 12.45.110(G), Livermore Val-
ley Center Plaza, as defined in LMC 12.45.110(1),
and Mill Square Park, which isthe property located
at the southeast corner of First Street and South
Livermore Avenue. (Ord. 1911 88 1, 2, 2010; 1960
code § 19.2)

12.08.020 Permit —Required for certain work
in streets.

It is unlawful for any person, without first ob-
taining a written permit, to make or cause to be
made any encroachment within, upon, over or un-
der the limits of any street in the city; provided,
however, that no permit shall be required for the
continuing use or maintenance of encroachments
installed by public utilitiesor for changestherein or
changes thereto where such changes or additions
require no excavation of such street. (1960 code
§19.3)

12.08.030 Permit — Application requirements
—Approval.

A. Application for the permit required by LMC

12.08.020 shall be made in writing to the city engi-

neer on a form of application for permit supplied
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by the city engineer. When required by the city
engineer, the applicant shall enclosewith, attach or
add to the application for a permit, a map, plat,
sketch, diagram or similar exhibit of asize and in
such quantity as the city engineer may prescribe,
on which shall be plainly shown any and al infor-
mation necessary to locate, delineate, illustrate or
identify the proposed use or encroachment.

B. The application, when approved and signed
by the city engineer or by his authorized represen-
tative, shall congtitute the permit. (1960 code
§19.4)

12.08.040 Permit — To be secured when.

Permits required by LMC 12.08.020 shall be
secured at least two working days before the work
is commenced, except in the case of emergency. If
an emergency street cut, opening or excavation is
made, application for a permit shall be made on the
next working day. In the event an encroachment
permit is sought for a seasonal display or special
event, the time frame for an application for an
encroachment permit shall be the same as for spe-
cial events, as set forth in Chapter 12.45 LMC.
(Ord. 1911 § 3, 2010; 1960 code § 19.5)

12.08.050 Permit — I ssuance conditions—
Appeal.

Any person aggrieved by the refusal of a permit
required by this chapter may apped to the city
council. If thecity council findsall of the following
to be true, the permit shall be granted:

A. That the permittee will be substantially dam-
aged by therefusal to grant the permit as requested;

B. That no other reasonable method of obtain-
ing the desired results is available except as pro-
posed by the permittee;

C. That the granting of the permit will not be
materially detrimental to the public interest, safety,
health and welfare, or injurious to other property.
(1960 code § 19.8)

12.08.060 Permitsnot transferable.
Permits required by this chapter shall not be
transferable. (1960 code § 19.6)

12.08.070 Timelimit for completion of work.

The permit required by this chapter shall pro-
vide a time limit within which time work shall be
completed. (1960 code § 19.7)

12.08.120

12.08.080 Work on state highways— State
regulations applicable.

If the street cut, opening or excavation for which
apermit is granted pursuant to this chapter isto be
made in a state highway, the permittee shall not
only comply with the provisions of this chapter, but
shall also comply with all lawful regulations of the
Division of Highways of the Department of Public
Works of the state, and shall procure from such
Division any lawful permit required therefor by the
state. (1960 code § 19.9)

12.08.090 Feesfor permit, field investigation
and inspection — Advance deposit.
The permit fee to be paid for street openings
shall be established by the city council by resolu-
tion. Before a permit is issued, the applicant shall
deposit with the city engineer the amount of thefee
in cash or acertified check. Public utilitiesand pub-
lic agencies may, at the city engineer’s option, be
billed for the fee. (Ord. 1229 § 1, 1987; 1960 code
§19.10)

12.08.100 Public utility deposit exemption.

Deposits will not be required of any public util-
ity or any county, city, public or private corpora-
tion or public agency which isauthorized by law to
establish or maintain any works or facilities in,
under or over any street. (Ord. 1229 § 2, 1987,
1960 code § 19.12)

12.08.110 Cash deposit requirements.

Unless LMC 12.08.100 and 12.08.120 through
12.08.150, inclusive, are waived in the permit and
before a permit, issued pursuant to this chapter, is
effective, an applicant shall deposit with the city
engineer, or other agent authorized by resolution of
the city council, cash or a certified or cashier's
check in a sum to be fixed by the city engineer as
sufficient to reimburse the city for costs of restor-
ing the street to its former condition, except as pro-
vided in LMC 12.08.120. (1960 code § 19.11)

12.08.120 Bond in lieu of cash deposit when.
In lieu of a cash deposit provided for by LMC
12.08.110, the applicant for a permit pursuant to
this chapter may, upon approval by the city engi-
neer, file an approved surety bond issued by acom-
pany authorized to do general surety business in
the state, in asum fixed by the city engineer as suf-
ficient to reimburse the city for expenses to be
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incurred in restoring the street to its former condi-
tion, subject to the schedules, if any, adopted by
resolution of the city council. (1960 code § 19.13)

12.08.130 Additional bond or cash deposit
required when.

The city engineer may require an additional
bond or cash deposit to that required by LMC
12.08.110 or 12.08.120 at any time that evidence
indicates that the amount of the bond or cash
deposit previously made isinsufficient to cover the
cost of restoring the street to its former condition,
subject to the schedules, if any, adopted by resolu-
tion of the city council. (1960 code § 19.14)

12.08.140 Conditionson bond or cash deposit.

The condition of any bond or cash deposit made
pursuant to this chapter shall be that the permittee
will diligently and in good faith comply with all the
terms of this chapter and the terms and conditions
of the permit. (1960 code § 19.15)

12.08.150 Release of bond or cash deposit.

Any bond or cash deposit required by the city
engineer pursuant to this chapter shall be made
payable to the city and shall be filed with the city
engineer. Upon satisfactory completion of all work
authorized in the permit, and fulfillment of all con-
ditions of the permit, the city council will release
the bond or cash deposit upon the expiration of 90
days. (1960 code § 19.16)

12.08.160 Standard specifications for
per formance of work.

Unless otherwise noted on the permit, all work
performed on any street under the jurisdiction of
the city shall conform to the construction specifica-
tions contained in the current edition of the stan-
dard specifications of the state, issued by the
Department of Public Works, Division of High-
ways, as may be amended by special provisions
adopted by the city council. (1960 code § 19.23)

12.08.170 Storage of materials.

A. Nomateria shall bestored withinfivefeet of
astreet unless otherwise approved by the city engi-
neer.

B. Excess earth materials from trenching or
other operations shall be removed from the pave-
ment, traveled way or shoulder as the trench is
backfilled or other work carried forward, unless

(Revised 8/10)

otherwise approved by the city engineer. (1960
code § 19.24)

12.08.180 Interferencewith use of street or
property prohibited — Permit
required for street closure.

All work or use shall be planned and executed in
amanner that will cause least interference with the
safe and convenient travel of the general public at
the place where the work or use is authorized, and
at no time shall astreet be closed, or the use thereof
denied the general public, without the written per-
mission of the city engineer, nor shall use of private
property be interfered with unreasonably without
the consent of the owner. (1960 code § 19.19)

12.08.190 Removal or relocation of
encroachments.

If any future construction, reconstruction or
maintenance work on a street requires the reloca-
tion or removal of installations or encroachments
in, on or under the street, the permittee owning,
controlling or maintaining such installations or
encroachments shall relocate or removethe same at
his sole expense; provided, however, that this pro-
vision shall apply to and remain in force and effect
only so long as the street upon which such installa-
tions or structures are located is used for usua
highway purposes and not as a freeway, and this
provision shall cease to apply when such highway
becomes afreeway. When removal or relocation is
required, the city engineer shall give the permittee
a written demand, specifying the place of reloca
tion, or that the installations or encroachments
must be removed from the street, and specifying in
the demand a reasonable time within which such
encroachment must be removed or relocated. If the
permittee fails to comply with the instructions, the
city may cause the removal or relocation of the
encroachment at the expense of the permittee.
(1960 code § 19.22)

12.08.200 Safety warnings and barricades.
The permittee, in the conduct of thework, use or
maintenance of an encroachment authorized by a
permit issued pursuant to this chapter, shall pro-
vide, erect or maintain such lights, barriers, warn-
ing signs, patrols, watchmen and other safeguards
asarenecessary to protect thetraveling public. Any
omission on the part of the city engineer to specify
in the permit what lights, barriers or other protec-
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tive measures or devices shall be provided, erected
or maintained by the permittee, or the fact that the
city engineer may not specify sufficient lights, bar-
riers or other protective measures or devices, shall
not excuse the permittee from complying with all
requirements of law and appropriate regulations
and ordinances for adequately protecting the saf ety
of those using any street. If, at any time, the city
engineer findsthat suitable safeguardsarenot being
provided, the city may provide, erect, maintain,
relocate or remove such safeguards as are deemed
necessary, or may cancel the permit and restore the
street to its former condition, al at the expense of
the permittee. (1960 code § 19.17)

12-6.1

12.08.200
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12.08.210 Warning lights and signs at
nighttime.

A. A permittee making any excavation or erect-
ing or leaving any obstruction within, under or
upon the street, or causing the same to be made,
erected or left, shall place and maintain lights at
each end of the excavation or obstruction, at not
more than 50-foot intervals along the excavation or
obstruction, from one-half hour before sunset of
each day to one-half hour after sunrise of the next
day, until the excavation is entirely refilled or the
obstruction removed and the street made safe for
use. In addition, reflectorized warning signs con-
forming to the requirements of the State Division
of Highways shall be placed 200 and 400 feet from
each excavation or obstruction, in such a position
as to adequately warn public traffic.

B. The warning signs, lights and other safety
devices shall conform to the requirements of Sec-
tion 465.7 of the Vehicle Code of the state and of
any sign manual issued by the State Department of
Public Works. (1960 code § 19.18)

12.08.220 Backfilling and compaction.

Backfilling and compaction of an excavation
shall be in accordance with specifications of the
city, both as to material and method. (1960 code §
19.25)

12.08.230 Restoration and maintenance of
street.

A. Upon completion of the work, acts or things
for which a maintenance or encroachment permit
was issued, or when required by the city engineer,
the permittee shall replace, repair or restore the
street, as provided by this chapter, or as directed by
the city engineer. The permittee shall remove all
obstructions, impediments, material or rubbish
caused or placed upon the street, and shall do any
other work or perform any act necessary to restore
the street to a safe and usable condition, as directed
by the city engineer.

B. The permittee shall, upon notice from the
city engineer, immediately repair any injury, dam-
age or nuisance in any portion of the street, result-
ing from the work done under the permit. In the
event that the permittee fails to act promptly, or
should the exigencies of the injury of damage
require repairs or replacement to be made before
the permittee can be notified or can respond to noti-
fication, the city may, at its option, make the nec-
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essary repairs or replacements or perform the
necessary work, and the permittee shall be charged
with the actual costs of labor and materials, plus 15
percent as administrative costs. (1960 code §
19.20)

12.08.240 Liability limitations.

The applicant for a permit pursuant to this chap-
ter shall at all times comply with and shall cause all
his agents and employees to comply with all such
laws, ordinances, regulations, decisions of court,
and similar authoritative orders, and shall protect
and indemnify the city and all of its officers, agents
and employees against any claim or liability prox-
imately caused by the violation of any such law,
ordinance, regulation or order issued under police
power and in accordance with law, whether by him-
self of his agents or employees. (1960 code § 19.21)

12.08.250 Trees near streets — Trimming
requirements.

It is unlawful and a misdemeanor for the owner
or occupant of any premises in front of or adjacent
to which any tree is standing or growing in any
public street or way to fail or neglect to keep such
tree trimmed so that no branches thereon, where
more than two feet horizontally from the body of
the street, shall be less than 10 feet above the offi-
cial grade of the way on the street side of the curb-
ing, nor less than eight feet above the official grade
of the way on the sidewalk side of the curbing.
(1960 code § 19.26)
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Chapter 12.12
EXCAVATIONS

Sections:

12.12.010 Fences and gates required when.

12.12.020 Exemptions — Permit required.

12.12.030 Exemptions — Natural drainage
channels.

12.12.040 Permit does not affect any violation.

12.12.010 Fences and gates required when.

Except as provided in the following section, ev-
ery person in possession of land within the city, ei-
ther as owner, purchaser under contract, lessee,
tenant or licensee, upon which is situated a reser-
Voir, pit, excavation or similar open area (except a
temporary excavation during the process of con-
struction) shall at all times maintain on the lot or
premises upon which such reservoir, pit, excava-
tion or similar open area is located, and completely
surrounding such reservoir, pit, excavation or sim-
ilar open area, lot or premises, a chain-link fence or
cement concrete-block wall, or other solid struc-
ture, not less than six feet in height, and with three
strands of barbed wire across the top of such fence
or wall, and with no opening therein (other than
doors or gates) larger than six inches square. All
gates or doors opening through such enclosure shall
be kept securely closed at all times when not in ac-
tual use, and shall be equipped with a self-closing
and self-latching device designed to keep and capa-
ble of keeping such door or gate securely closed at
all times when not in actual use. (1960 code §
14.2.1)

12.12.020 Exemptions — Permit required.

Upon written application therefor, and upon
good cause shown, and upon the filing with the city
clerk of the written opinion of the city engineer that
no hazard exists or will be caused to exist by the
omission of fencing required by the preceding sec-
tion, the city council may exempt the owner, pur-
chaser under contract, lessee, tenant or licensee of
any reservoir, pit, excavation or other open area
from the fencing requirements of such section.
(1960 code § 14.2.2)

12.12.030 Exemptions — Natural drainage

channels.
The fencing requirements of LMC 12.12.010
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and 12.12.020 shall not be applicable to natural
drainage channels, excepting, however, that the
city council may require adequate fencing of all
such natural drainage channels when the same are
located adjacent to or near any residential develop-
ment or residentially developed area within the
city. (1960 code § 14.2.3)

12.12.040 Permit does not affect any violation.

The issuance or granting of a permit, or the
approval of plans shall not be deemed or construed
to be a permit or license for, or approval of, any
violation of any of the provisions of LMC
12.12.010 and 12.12.020. No permit or license pre-
suming to give authority to violate or cancel the
provisions of such sections shall be valid except
insofar as the work or use which is authorized is
lawful. (1960 code § 14.2.4)
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Chapter 12.16
STREET NAMES AND HOUSE NUMBERS

Sections:
12.16.010 Numbering system — Established —
Conformity with county system.
12.16.020 Numbering system — Official name.
12.16.030 Numbering system — Continuation
maintenance and enforcement.
12.16.040 Numbering system — Adoption does
not affect legal property descriptions.
Base lines designated.
Map adopted — Legend.
Street names.
Procedure for determining numbers.
Assignment and display of numbers.

12.16.050
12.16.060
12.16.070
12.16.080
12.16.090
12.16.010 Numbering system — Established —
Conformity with county system.

The public interest, safety, welfare and conve-
nience require the establishment of a nhumbering
system of street and road addresses in a uniform
plan for the city, and such plan shall be in agree-
ment with the County Property Numbering Sys-
tem, being Chapter 4 of Title 5 of the Alameda
County Ordinance Code. (1960 code § 19.27)

12.16.020 Numbering system — Official name.

The city council hereby establishes a numbering
system of street and road addresses for the city in
accordance with the Alameda County Property
Numbering System, which shall be known as the
“City of Livermore Portion of the Alameda County
Property Numbering System,” which shall be
effective in the city. (1960 code § 19.28)

12.16.030 Numbering system — Continuation
maintenance and enforcement.

Upon establishment of the system as provided in
this chapter, or portions thereof, such system shall
be continued, enforced, operated and maintained
within the city by the office, person or department
designated by resolution of the city council, and
property numbers assigned within the city shall be
done in accordance with such system. (1960 code
§19.31)

12.16.040 Numbering system — Adoption does
not affect legal property
descriptions.
The adoption of the city portion of the County
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12.16.080

Property Numbering System shall in no way affect
the legal description of property by lot and block
numbers or by metes and bounds. (1960 code 8§
19.35)

12.16.050 Base lines designated.

The city portion of the County Property Num-
bering System shall consist of base lines, lying
either within or without the limits of the city, from
which property numbers shall be established, such
property numbers to progress in an increasing
magnitude in easterly and northerly and southerly
directions generally in accordance with the dis-
tance from the base lines. (1960 code § 19.29)

12.16.060 Map adopted — Legend.

A. The base and index lines mentioned in this
chapter are delineated on that certain map entitled
“General Plan of the City of Livermore Portion of
the Alameda County Property Numbering Sys-
tem,” which map and all notations, references, data
and other information shown thereon are adopted
and made a part of this section by reference.

B. The city portion of the County Property
Numbering System shall consist of a map of the
city, or portions thereof, adopted by this section,
upon which map such base lines may be shown or
designated, and by index lines indicating the prin-
cipal locations at which major units of the number-
ing system shall commence, and such other maps
shall be prepared and maintained as shall be neces-
sary to designate the numbers and locations of
numbers assigned to particular buildings and lands
under such system. All maps constituting any por-
tion of the city portion of the County Property
Numbering System shall have a legend endorsed
thereon stating that such maps constitute a portion
of such system. (1960 code § 19.30)

12.16.070 Street names.

The city council shall establish by resolution the
method and manner by which streets, roads and
other ways shall be named or designated. (1960
code § 19.33)

12.16.080 Procedure for determining
numbers.

For purposes of determining the proper number
for a particular location, such number shall be pro-
portional to the distances between the numbers
next adjacent to the location on either side of the
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major unit line if no numbers have been previously
established on adjoining properties. For purposes
of determining whether a number shall be odd or
even, it is determined that odd numbers shall be on
the right-hand side of the street or road and even
numbers on the left-hand side of the street or road
in the direction of increasing magnitude of num-
bers. Where existing numbers have been estab-
lished prior to the effective date of the ordinance
codified in this chapter, and the odd and even num-
bers exist in a reverse order on the sides of the
street or road, such reversed order of odd and even
number location shall remain as it presently exists,
and shall continue for any extension of the street or
road. (1960 code § 19.32)

12.16.090 Assignment and display of
numbers.

A. The office, person or department designated
to enforce, establish, continue, operate and main-
tain the numbering system established pursuant to
this chapter shall give notice to the occupants or
owners of land or buildings which are assigned or
reassigned numbers under the system, which
notice shall contain the old number, the new num-
ber or the number reassigned to a particular build-
ing or parcel of land, and the date on which the new
number shall become effective.

B. Within 10 days of the effective date of the
notice of number assigned or reassigned, the occu-
pants or owners of the property or buildings shall
cause the number to be displayed upon the building
or land in such manner as to be visible from the
street or road upon which the land or building
fronts; provided, that in rural areas where buildings
are removed a considerable distance from any pub-
lic street or road, or where rural free delivery of
mail is provided, the number may be displayed
upon receptacles designed for the delivery of mail.
Nothing contained herein shall be construed to pro-
hibit the display of a proper number in accordance
with the system upon any road or driveway leading
to buildings removed a substantial distance from
the public road or street upon which the subject site
abuts.

C. Within not less than 90 days nor more than
120 days from the effective date of the notice of
number assigned or reassigned, the occupants or
owners of the property or buildings shall remove or
obscure from view any old or previous number not
in accordance with the system. (1960 code § 19.34)
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Chapter 12.20

STREET TREES AND TREE
PRESERVATION

Sections:

Article 1. Street Trees

12.20.010 Definitions.

12.20.020 Street trees are city property.

12.20.030 Planting, removing or injuring trees —
Conformity with requirements.

12.20.040 Street tree plan — City engineer
authority.

12.20.050 Planting trees — Permit required.

12.20.060 Planting trees — Agreement
prerequisite to building permit
issuance.

12.20.070 Tree trimming restrictions.

12.20.080 Trimming, root pruning or removal —
Application to city required —
Superintendent authority.

12.20.090 Removal of trees — Notice posting
required.

12.20.100 Emergency removal of trees.

12.20.110 Appeal procedure.

12.20.120 Parkway paving restrictions.

Article II. Tree Preservation

12.20.130 Title.

12.20.140 Findings.

12.20.150 Purpose and intent.

12.20.160 Definitions.

12.20.170 Tree preservation and protection.

12.20.180 Enforcement.

12.20.190 Tree permit required.

12.20.200 Exemptions.

12.20.210 Processing of tree permits.

12.20.220 Preservation of protected trees.

12.20.230 Conditions of approval.

12.20.240 Valid tree permits.

12.20.250 Appeals.

12.20.260 Right of inspection.

12.20.270 Interference with enforcement officers
prohibited.

12.20.280 Violations — Penalties.

12.20.290 Valuation.

12.20.300 Urban forestry maintenance fund.

12.20.310 Effective date — Effect on applications
in process.

12.20.311 Severability.
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Article I. Street Trees

12.20.010 Definitions.

For the purposes of this chapter, the following
words and phrases shall have the meanings respec-
tively ascribed to them by this section, unless oth-
erwise specifically defined:

A. “City engineer” means the city engineer of
the city of Livermore.

B. “Days,” unless otherwise provided, always
means calendar days.

C. “Director” means the director of public
works or his designee.

D. “Parkway,” “parkway strip,” or ‘“planter
strip” means that area within the public right-of-
way lying between the curb and sidewalk.

E. “Person” means individuals, corporations,
associations, partnerships and, to the extent of the
city’s jurisdiction, public entities.

F. “Street/public right-of-way” means all prop-
erty dedicated to public use and includes, but is not
limited to, streets from property line to property
line, alleys, easements, dedicated bike paths, or
open spaces.

G. “Street tree” means any plant form planted
and maintained within the public right-of-way.

H. “Superintendent” means the maintenance
superintendent or his successor or designee. (1960
code § 23B.2)

12.20.020 Street trees are city property.

All street trees within the city are the property of
the city. The director shall have the exclusive
authority and responsibility, except as hereinafter
provided, to plant, remove, prune, inspect, main-
tain, root-prune, or otherwise alter such street trees.
(1960 code § 23B.3)

12.20.030 Planting, removing or injuring trees
— Conformity with requirements.

It is unlawful, and a public nuisance, for any
person to plant, remove, prune, injure or destroy
any street tree, as defined in LMC 12.20.010,
except in conformance with the provisions of this
chapter. (1960 code § 23B.1)

12.20.040 Street tree plan — City engineer
authority.
The city engineer is authorized and directed to
maintain a precise plan for the establishment and
maintenance of street trees within the city. The plan
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will include designation of particular species or
varieties of trees that may be planted on certain
streets, together with a statement of such plants,
shrubs or trees as shall not be planted within the
public right-of-way. Such plan will be approved by
the city council. (1960 code § 23B.4)

12.20.050 Planting trees — Permit required.
No tree, plant or shrub shall be planted or placed
in or upon any public right-of-way without a permit
therefor having first been issued by the superinten-
dent. Such permit shall not require the payment of
any application fee or other cost to the applicant,
and will only be issued if it is found that such pro-
posed planting or placing is in accordance with the
approved street tree plan. (1960 code § 23B.5)

12.20.060 Planting trees — Agreement
prerequisite to building permit
issuance.

A building permit for the construction of any
new residential or commercial building or
improvement to any existing residential or com-
mercial building in an amount exceeding 50 per-
cent of the current replacement cost of the existing
building shall not be issued unless the applicant
therefor shall agree to cause street trees to be
planted within the city right-of-way adjacent to the
property upon which the proposed building is
located, in accordance with the adopted street tree
plan for the particular streets, and the specifica-
tions of the city engineer. (1960 code § 23B.12)

12.20.070 Tree trimming restrictions.

A. It is unlawful for the owner or occupant of
any premises having street trees in front of or adja-
cent to such premises to fail or neglect to keep such
street trees trimmed so that no limbs, branches or
leaves thereon are more than two feet, measured
horizontally from the trunk of the tree, adjacent to
a sidewalk or bike path, or lower than eight feet
above the normal grade of the sidewalk or bike
path, or lower than 10 feet above the official curb
grade on the street side of the tree.

B. If, and/or when the superintendent becomes
aware of such condition, he may:

1. Cause the work to be done immediately if
such condition poses an extreme hazard to the safe
use of the street or sidewalk;

2. Place a notice of such condition on the tree
in question and simultaneously notify the owner or

12.20.080

occupant responsible for trimming such street tree
of such hazard, and requiring such owner or occu-
pant to take action to mitigate such hazardous con-
dition within 10 days of such notice. If the owner
of such noticed property fails to complete the
required remedial work within the time limit, the
superintendent will cause the work to be done, and
all costs for such work will be charged to the
noticed property owner. (1960 code § 23B.6)

12.20.080 Trimming, root pruning or removal
— Application to city required —
Superintendent authority.

A. It is unlawful for any person to intentionally
cut, trim, prune branches or roots, remove or cause
injury by the use of chemicals such as salt, oil, her-
bicide or any other material deleterious to growth
or health of street trees, in or upon any street right-
of-way, parkway strip, sidewalk, park, landscaped
area, playground, or other public area in the city, or
to cause or permit the same to be done.

B. Provided, however, that permission to cut,
prune branches or roots, remove or otherwise
impair the natural growth of any such street tree
may be had by the owner of the property upon
approval of an application to do so. Such applica-
tion will be made to the superintendent, who will
cause an inspection to be made of the circum-
stances described in the application, and may
thereafter recommend approval or denial of such
application, with specific reference to the approved
street-tree planting plan and the provisions of this
chapter. There shall be no fee for such application
or inspection.

C. Upon approval of the application, the prop-
erty owner may do or cause to be done such work
as is described on the approved application. Any
such work contemplated which may cause a hazard
or nuisance to vehicular or pedestrian traffic, or
threaten the integrity or continuous operation of
electric, telephone or cable TV systems or struc-
tures, or to any public utilities or public or private
structures, may only be undertaken after the super-
intendent has certified that he is satisfied that
proper and sufficient measures will be carried out
by the applicant to mitigate against such hazards or
nuisances, and in the event of such damage, that the
applicant will bear full responsibility or the repair
or replacement of such damaged facilities.

D. If such application is denied by the superin-
tendent, the applicant may appeal such denial to the

(Revised 12/07)
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Livermore beautification committee within 10
working days. The decision of the committee will
be final, and will be made in writing to the appli-
cant.

E. The superintendent, in his discretion, may
remove or cause the removal of any street tree
which he finds to be:

1. Dead;

2. Damaged beyond repair;

3. Having a root system not adequate to reli-
ably support continued growth;

4. Causing documented storm drainage or
sanitary sewer stoppages;

5. Part of a planned street-tree removal pro-
gram;

6. The obvious cause of continuing structural
damage which cannot be mitigated by pruning
limbs or roots;

7. Hazardous to public safety or welfare, or
where unusual circumstances require action to be
taken by the city. (1960 code § 23B.7)

12.20.090 Removal of trees — Notice posting
required.

A. Whenever it is determined, under the provi-
sions of LMC 12.20.080, that a street tree is to be
removed, the superintendent shall cause a notice of
such action to be prominently posted on the tree to
be removed. Such notice shall include the date fol-
lowing which the tree will be removed, the rea-
son(s) for such removal, the person responsible for
removal, the name, address and telephone number
of the agent of or person responsible for such re-
moval, and the approximate date of such removal.

B. The notice required by this section shall be
posted at least five working days in advance of the
proposed removal date so that any person wishing
to comment on the proposed removal may have the
opportunity to respond in writing to such notice to
the superintendent. All such comments as are
received before the end of such posting period will
be considered by the superintendent, who will have
authority to proceed at his discretion. (1960 code §
23B.8)

12.20.100 Emergency removal of trees.
Notwithstanding the provisions of LMC
12.20.090, the superintendent, at his discretion,
may proceed to remove or alter, to any extent he
deems necessary, any street tree found to be an
imminent threat to the public safety or likely to
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cause injury or damage to persons, structures or
utilities if the provisions of LMC 12.20.090 are fol-
lowed. (1960 code § 23B.9)

12.20.110 Appeal procedure.

Any person taking exception to any denial, sus-
pension or revocation by the public works depart-
ment of a permit applied for or held by such person
pursuant to the provisions of this chapter may
appeal in writing to the council by filing with the
city clerk a written notice of such appeal, setting
forth the specific grounds thereof. Such notice
shall be filed within 14 days after notice of such
action appealed from, but in no event later than 30
days after the date of such action. The city clerk
shall forthwith set such matter for hearing before
the council, and cause notice thereof to be given to
the applicant not less than three days prior to such
hearing. At such hearing, the applicant shall show
cause, on the grounds specified in the notice of
appeal, why the action excepted to should not be
approved. The council may continue such hearing
from time to time, and its findings on the appeal
shall be final and conclusive in the matter. (1960
code § 23B.10)

12.20.120 Parkway paving restrictions.

A. The city engineer shall forthwith cause rules
and regulations to be established governing the
paving of parkways or parkway strips within the
public right-of-way. Such rules and regulations
shall be based on the area involved, the number of
trees, shrubs or plants to be located therein, and the
existence or nonexistence of public utilities and
materials to be used.

B. It is unlawful for any person to pave any
parkway strip in any manner or with any material
whatsoever without having first secured permis-
sion there to do so from the public works depart-
ment. Such department shall grant permission to
pave only when the proposal therefor shows that
the work to be done shall be in accordance with the
rules and regulations therefor as established by the
city engineer. (1960 code § 23B.11)

Article Il. Tree Preservation
12.20.130 Title.

This article shall be known as the Livermore tree
preservation ordinance. (Ord. 1830 § 3, 2007)
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12.20.140 Findings.

The city of Livermore is forested by a variety of
trees, planted on both public and private property.
These trees comprise an urban forest that provides
tangible benefits to the community. A healthy
urban forest reduces air and noise pollution, pro-
vides energy-saving shade and cooling, furnishes
habitat for wildlife, enhances aesthetics and prop-
erty values, and is an important contributor to com-
munity image, pride, and quality of life. The
uncontrolled and indiscriminate destruction of
trees within the urban forest detrimentally affects
these tangible benefits. Therefore the city council
finds that in order to protect the health, safety, gen-
eral welfare, and quality of life of the citizens of
Livermore, the establishment of basic standards for
the preservation and protection of a healthy and
sustainable urban forest is essential. (Ord. 1830
§ 3, 2007)

12.20.150 Purpose and intent.

This article establishes the policies, regulations,
and standards for the protection of trees on any par-
cel of land within the city of Livermore. These pol-
icies, regulations, and standards are necessary to
ensure that the city will continue to realize the tan-
gible benefits provided by its urban forest.

It is the policy of the city to require the preser-
vation of protected trees, unless a reasonable and
conforming use of a property justifies the removal,
relocation, and/or encroachment into the protected
zone of such tree.

The provisions of this article are enacted to:

A. Assist in the continuous development and
maintenance of a healthy urban forest and sustain-
able tree cover on lands within the city of Liver-
more;

B. Assist in the continuous development and
maintenance of a stable urban forest diverse with
trees of various species and age classes;

C. Preserve and enhance the aesthetic and qual-
ity of life values provided by Livermore’s urban
forest;

D. Preserve and enhance the environmental
benefits provided by Livermore’s urban forest,
including the reduction of air and noise pollution,
the conservation of energy resources through shade
and cooling, and the provision of wildlife habitat.
(Ord. 1830 § 3, 2007)
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12.20.160 Definitions.

A. “Ancestral tree” means any tree determined
by the city council to be an ancestral tree based
upon a finding that the particular tree is unique and
of importance to the public due to its age, size,
appearance, location, ecological value, habitat
value, historical and/or cultural significance.

B. “California native” tree means:

Alder, White (Alnus rhombifolia)

Bay, California (Umbellularia californica)

Buckeye, California (Aesculus californica)

Madrone (Arbutus menziesii)

Maple, Big Leaf (Acer macrophyllum)

Oak, Blue (Quercus douglasii)

Oak, California Black (Quercus kelloggii)

Oak, Canyon Live (Quercus chrysolepis)

Oak, Coast Live (Quercus agrifolia)

Oak, Interior Live (Quercus wislizenii)

Oak, Scrub (Quercus berberidifolia)

Oak, Valley (Quercus lobata)

Pine, Grey (Pinus sabiniana)

Sycamore, California (Platanus racemosa)

Walnut, California Black (Juglans hindsii cali-
fornica).

C. “City’s ancestral tree inventory” means the
inventory of trees compiled under Ordinance 902.

D. “Certified arborist” means an arborist certi-
fied by the International Society of Arboriculture
or the National Association of Arborists and who is
bonded and insured.

E. “Circumference at breast height (CBH)”
means the circumference of a single-trunked tree,
or a multi-trunked tree measured by the circumfer-
ence of the two largest trunks combined, or a stand
of trees dependent upon each other for survival and
measured by the circumference of all trees com-
bined, at four and one-half feet above grade.

F. “Damage” or “damaging” means any action
undertaken which causes injury, death, or disfig-
urement to a protected tree. This includes, but is
not limited to, cutting, improper pruning, topping,
poisoning, overwatering, relocating or transplant-
ing a tree, or trenching, excavating or paving
within the protected zone of such tree.

G. “Development” means any work on any
property in the city of Livermore that requires a
permit or approval for subdivision, planned devel-
opment, variance, zoning use permit, site plan
approval, building, demolition, or any other city
approval or permit.

(Revised 12/07)
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H. “Director” means the community develop-
ment director or the public works director of the
city, or his or her designated representative.

I. “Dripline” shall mean the outermost edge of
a tree’s canopy. When depicted on a map, the drip-
line will appear as an irregular-shaped circle that
follows the contour of a tree’s branches as seen
from overhead.

J. “Encroach” or “encroachment” means grad-
ing, excavating, trenching, parking of vehicles,
storage of materials or equipment, or the construc-
tion of structures or other improvements.

K. “Healthy tree” means a tree exhibiting good
structural integrity, free of serious diseases, and
maintaining the normal appearance and displaying
the normal vigor and growth characteristics of the
species. The health of a particular tree shall be
determined consistent with International Society of
Arboriculture standards.

L. “Person” means individuals, associations,
corporations, public agencies, joint ventures, part-
nerships, independent contractors and their agents
and employees.

M. “Protected tree” means a single-trunked
tree, a multi-trunked tree, or a stand of trees depen-
dent upon each other for survival that meets any
one or more of the following criteria:

1. Any tree located on private property occu-
pied by single-family residential development that
meets the following criteria:

a. Any tree with a circumference (CBH)
of 60 inches or more; or

b. Any California native tree having a
circumference (CBH) of 24 inches or more;

2. Any tree located on private property occu-
pied by commercial, industrial, institutional (i.e.,
religious, public agency, hospital, care facilities,
etc.), mixed-use or multifamily residential (two or
more units) development with a circumference
(CBH) of 24 inches or more; or

3. Any tree located on an undeveloped or
underdeveloped property, regardless of zoning dis-
trict, use, or development status, for which new
development is proposed, with a circumference
(CBH) of 18 inches or more; or

4. Any tree located in an open space, ripar-
ian, or habitat area with a circumference (CBH) of
18 inches or more; or

5. Any tree approved as part of a site plan
approval, or required as a condition of approval for
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a development project, zoning use permit, use per-
mit or other site development review; or

6. Any tree designated by the city council as
determined to be an ancestral tree; and/or

7. Any tree listed on the city’s ancestral tree
inventory; or

8. Any tree required to be planted as mitiga-
tion for unlawfully removed trees.

N. “Protected zone” shall mean a specifically
defined area totally encompassing a protected tree
within which work activities are strictly controlled.
When depicted on a map, the outermost edge of the
protected zone will appear as an irregular-shaped
circle that follows the contour of the dripline of the
tree. Using the dripline as a point of reference, the
protected zone shall commence at a point five feet
outside of the dripline and extend inward to the
trunk of the tree. In no case shall the protected zone
be less than 10 feet from the trunk of the tree.

0. “Remove” or “removal” means the physical
displacement of a tree, or the death of a tree caused
through damaging, cutting, improper pruning, top-
ping, poisoning, over-watering, relocation or trans-
plantation, trenching, excavating or paving within
the protected zone of such tree, or other direct or
indirect action that causes the physical removal or
death of a protected tree.

P. “Routine maintenance” means actions
required to maintain the health of a tree including,
but not limited to, removal of deadwood, diseased
or crossing limbs, control of deleterious insects,
watering, and pruning pursuant to the pruning stan-
dards specified by the Western Chapter of the
International Society of Arboriculture Pruning
Standards.

Q. “Street” or “public right-of-way” means all
property dedicated to public use, including, but not
limited to, streets, alleyways, easements, dedicated
bike paths, trails (bike, equestrian and pedestrian),
parkways, parks, or other open spaces.

R. “Street tree” means any plant form planted
and maintained within the street or public right-of-
way as defined in LMC 12.20.010 and as governed
by Article I of this chapter.

S. “Topping” means the pruning of a tree to
reduce the height of such tree by cutting back a
dominant leader or major structural limbs or by
cutting back of the crown and/or creating large
stubs without regard to form.
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T. “Unhealthy” or “poses a hazard” means a
tree that is in poor condition or represents a hazard
with respect to its general health, status as a public
nuisance, danger of falling, proximity to existing or
proposed structures, interference with utility ser-
vices, and/or its status as a host for plant pest or dis-
ease, endangering the tree itself, or other trees or
plants, with infection or infestation, that cannot be
controlled or remedied through reasonable preser-
vation and/or preventative procedures and prac-
tices. (Ord. 1830 § 3, 2007)

12.20.170 Tree preservation and protection.

All persons in possession of property within the
city shall keep the trees on the property in a safe
and healthy condition. Any tree within the city that
may be a danger to the safety of any person, or to
on-site or off-site structural improvements, shall be
safeguarded to prevent any damage to persons or
improvements by appropriately securing the area
around the tree, or providing support for the tree,
by any person who owns, possesses, or controls the
property on which the tree is located. (Ord. 1830
§ 3, 2007)

12.20.180 Enforcement.

Except as otherwise provided herein, the provi-
sions of this article shall be administered and
enforced by the director in his or her capacity as
enforcement officer. (Ord. 1830 § 3, 2007)

12.20.190 Tree permit required.

A. Permit Required. No person shall remove or
encroach into the protected zone of any protected
tree or trees upon a property within the city unless
a tree permit has been issued by the city pursuant to
the provisions of this article. (Ord. 1830 § 3, 2007)

12.20.200 Exemptions.

A tree permit is not required under the following
circumstances:

A. The performance of routine maintenance on
private property that is provided in accordance
with the most recent pruning standards established
by the International Society of Arboriculture as
amended under the provisions of this chapter.

B. Landscape activities on private property,
including but not limited to planting and mainte-
nance thereof.
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C. Trees damaged by severe weather conditions
(i.e., thunderstorms, windstorms, floods, and tem-
perature), earthquakes, fires or other natural disas-
ters and determined to be dangerous by a peace
officer, firefighter, civil defense official, building
officer or code enforcement officer in their official
capacity.

D. A public utility, subject to the jurisdiction of
the Public Utilities Commission of the state of Cal-
ifornia, when taking such action as may be neces-
sary to maintain the safe operation of their facilities
when due to damage by thunderstorm, windstorm,
flood, earthquake, fire or other natural disaster.
The utility shall promptly notify the director within
24 hours of the nature of the emergency and action
that was taken.

E. Removal is determined to be necessary by
fire department personnel actively engaged in
fighting a fire.

F. Trees planted, grown and/or held for sale as
part of a licensed nursery business. (Ord. 1830 § 3,
2007)

12.20.210 Processing of tree permits.

A. Tree Permit Application Requirements. The
applicant shall furnish all necessary information as
required by this chapter in a clear and accurate for-
mat to the city and shall pay the appropriate filing
fee as prescribed by city council resolution.

1. Removal, relocation or encroachment into
the protected zone of trees not associated with a
development permit.

An application for the removal, relocation, or
encroachment into the protected zone of any pro-
tected tree, whether healthy, unhealthy or poses a
hazard, shall include the following:

a. A completed application form.

b. Photographs of the subject tree(s) and
the area around the tree(s).

c. A site plan or diagram indicating the
location of the tree on the property.

d. A written statement that describes the
necessity of the requested action to allow improve-
ments or otherwise allow economic or other rea-
sonable enjoyment of the property.

e. For unhealthy trees, a certified
arborist’s determination of the health and value of
the tree may be required.

f. Other pertinent information may be
requested, based on the size, location and number
of trees to be removed.
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2. Removal, relocation or encroachment into
the protected zone of trees associated with a devel-
opment permit.

An application for the removal, relocation or
encroachment into the protected zone of any pro-
tected tree, whether healthy, unhealthy, or poses a
hazard, shall include the following:

a. A completed application form.

b. A scaled plot plan indicating the loca-
tion of all trees (whether of significant value or not)
on the property. The site plan shall also include the
location of all proposed structures and site
improvements, property lines, and utility locations.
Each tree shall be assigned a number, and shall be
physically tagged with and identified on the plot
plan by their assigned number (tagging to be per-
formed consistent with the standards specified by
the Western Chapter of the International Society of
Arboriculture so as not to cause harm to the tree).
In addition, protected trees shall be identified on
the plot plan by botanical name, common name,
age, CBH, dripline, protected zone, and the
requested disposition for each. The applicant shall
be required to provide certification by a registered
civil engineer, land surveyor or licensed tree spe-
cialist attesting to the accuracy of the tree trunk,
dripline, and protected zone locations.

c. A table shall be required that lists all
trees on the property by their assigned number,
botanical name, common name, CBH, age, valua-
tion, health, and the requested disposition, and rea-
son for such, for each tree.

d. A report by a certified arborist that
verifies the number, species, size, age, health, and
valuation of all protected trees on the property, the
effect of the requested action on tangible urban for-
est benefits (shade, environmental, aesthetic, etc.),
and recommendations for any special precautions
necessary for the preservation of trees as required
by this article.

e. A map indicating the topography of
the land and a written statement as to the potential
effect of the request on soil retention, water reten-
tion, and the diversion or increased flow of surface
waters may be required.

f. Photographs of the subject property
and all trees thereon identified by their assigned
number.

g. A written statement that describes the
necessity of the requested action to allow construc-
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tion or improvements or otherwise allow economic
or other reasonable enjoyment of the property.

h. Other pertinent information as may be
requested.

B. Tree Permit Submittal and Review Process.
1. Public Works Department Review.

a. The following types of tree permit
applications shall be submitted to the public works
department:

i. A request to remove, relocate or
encroach into the protected zone of any number of
protected trees on developed single-family, multi-
family, commercial, industrial, institutional,
mixed-use, open space, riparian or habitat property
where such removal, relocation or encroachment is
not associated with a development application (i.e.,
site plan approval, tentative map, etc.);

ii. A request to remove or relocate
four or more protected trees on developed commer-
cial, industrial, institutional or mixed-use property
represents a potentially significant change to the
property’s previously approved development per-
mit. The public works director shall refer such ap-
plications to the community development depart-
ment for review and determination.

b. The director may approve, condition-
ally approve, or deny a tree permit application for
the removal, relocation or encroachment into the
protected zone of a protected tree consistent with
the findings established under subsection C of this
section. The director may refer the application to
the beautification committee, which may approve,
conditionally approve, or deny any tree permit
application referred by the director, consistent with
the findings established under subsection C of this
section.

2. Community Development Department
Review.

a. The following types of tree permit
applications shall be submitted to the community
development department:

i. A request to remove or relocate
four or more protected trees on a developed com-
mercial, industrial, institutional or mixed-use prop-
erty. If warranted (i.e., a significant change to a
previously approved development permit), the di-
rector may refer the application to the planning
commission for determination. Tree permit appli-
cations referred to the planning commission shall
be converted to a site plan approval amendment ap-
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plication and shall be subject to the fees and review
process associated therewith.

ii. A request to remove, relocate or
encroach into the protected zone of any number of
protected trees when such application is associated
with a development application.

b. The director may approve, condition-
ally approve or deny the application consistent
with the findings established under subsection C of
this section. The director may refer the application
to the planning commission, which may approve,
conditionally approve, or deny the application
referred by the director, consistent with the find-
ings established under subsection C of this section.

c. Applications associated with a devel-
opment application shall be processed concur-
rently with the development application, and shall
be reviewed and approved by the approval body
(the director, design review committee, planning
commission or city council) making the final deter-
mination on the development application, consis-
tent with the findings established under subsection
C of this section.

C. Findings. A tree permit may be approved
only if such approval is based upon at least one of
the following findings:

1. That due to the condition of the tree with
respect to its general health, status as a public nui-
sance, danger of falling, proximity to existing or
proposed structures, interference with or impacts to
utility services, damage to infrastructure or private
property, production of invasive suckers or seed-
lings (i.e., privet or sumac) leading to excessive
maintenance requirements, and/or its status as a
host for plant, pest or disease endangering other
trees or plants with infection or infestation that
cannot be controlled or remedied through reason-
able preservation and/or preventative procedures
and practices, it must be removed.

2. That it is necessary to issue a tree permit
to remove, relocate, or encroach into the protected
zone of a protected tree to enable the reasonable
and conforming use of the subject property, or an
adjoining property, which is otherwise prevented
by the presence of the tree. Reasonable and con-
forming use of the property shall be determined in
accordance with the Livermore general plan and
the Livermore Development Code. The applicant
must demonstrate to the satisfaction of the director
or the deciding body that there are no reasonable
alternatives to the proposed use or design of the
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property that would cause the request to be unwar-
ranted.

3. In addition to the above findings, the fol-
lowing findings may justify removal of a non-
native tree (any tree not identified as a California
native in LMC 12.20.160(B)) from the rear yard of
a developed single-family residential property:

a. The tree is not identified as an ances-
tral tree; and

b. The tree is not of unique importance to
the public based on its size, appearance, location,
or historical and/or cultural significance; and

c. That one or more of the following con-
ditions exist: that the tree based on its size, age or
condition is nearing the end of its useful life; is
blocking access to sunlight; is dropping an amount
of litter or debris resulting in damage or risk to the
property; is overhanging a residential structure and
cannot be trimmed to alleviate this condition; is
damaging other landscaping; has grown out of
scale with the portion of the yard it occupies; or
that the ongoing maintenance of the tree is an
unmanageable burden to the property owner. (Ord.
1901 8 3 (Exh. A § 16), 2010; Ord. 1830 § 3, 2007)

12.20.220 Preservation of protected trees.

If the director or deciding body has reason to
believe that construction or development activities
may endanger a protected tree, the director or
deciding body may, during development project
review or as a condition of development project
approval, seek professional consultation at the
expense of the person seeking to perform the con-
struction or development of the property in order to
determine the measures necessary to safeguard the
tree. Such measures may include but are not lim-
ited to:

A. If encroachment into the protected zone of
any protected tree occurs, special construction to
allow the roots to breathe and obtain water shall be
required.

B. The protection zone shall be clearly marked
by a three-foot high fence of a highly visible mate-
rial. Tree wells may be used when advisable. Exca-
vation adjacent to any protected tree shall not be
permitted where material damage to the root sys-
tem will result. The existing ground surface within
the protection zone shall not be cut, filled, com-
pacted or paved.
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C. Qil, gasoline, chemicals and other construc-
tion materials or equipment that might be harmful
shall not be stored within the protection zone or
upslope of the protected tree. (Ord. 1830 § 3, 2007)

12.20.230 Conditions of approval.

A. The director or deciding body may attach
reasonable conditions to the tree permit to ensure
compliance with the stated purposes of this chap-
ter.

B. The issuance of a tree permit for the removal
of a protected tree may be conditioned upon miti-
gation consisting of the planting of replacement
trees on or off site at the sole expense of the appli-
cant, and/or by payment to the urban forestry main-
tenance fund by the applicant, as determined by the
director or deciding body consistent with the fol-
lowing:

1. Single-Family Residential Property.

a. The number and type of replacement
trees or the amount of funds paid in mitigation may
be based on the diminution of economic, aesthetic,
environmental and property values, and in relation
to the size, age relative to average lifespan, and
location of existing trees to be removed, as deter-
mined by the director. In no case shall the replace-
ment value be less than two trees of a minimum 15-
gallon size for each tree removed, or one tree of a
minimum 15-gallon size, if a California native (as
identified under LMC 12.20.160(B)) species is
planted.

b. There shall be no mitigation required
for protected trees that are determined by the city
to be unhealthy or pose a hazard, and where such
condition is not the result of an action by the prop-
erty owner to directly or indirectly damage or
remove the tree, or where an invasive species (i.e.,
privet or sumac) is removed.

2. Multifamily Residential (Two or More
Units), Commercial, Industrial, Institutional,
Mixed-Use, Open Space, Riparian or Habitat Prop-
erty.

a. The number and type of replacement
trees or the amount of funds paid in mitigation shall
be provided corresponding to the value (see LMC
12.20.290) of the loss or diminution of economic,
aesthetic, environmental, and property values, and
in relation to the size, age relative to average
lifespan, and location of existing trees to be
removed, as determined by the director. Depending
on the size and number of trees to be removed, the
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city may require the preparation of a report by a
certified arborist at the expense of the applicant
and in compliance with this chapter to the satisfac-
tion of the director. In no case shall replacement
value be less than three trees of a minimum 15-gal-
lon size, or two trees of a minimum 24-inch box
size, or one tree of 48-inch box size for each tree
removed. To the extent possible, the type of
replacement trees shall be of a species identified
under LMC 12.20.160(B) as a California native.

b. For protected trees that are determined
by the city to be unhealthy or pose a hazard and
where such condition is not the result of an action
by the property owner to directly or indirectly dam-
age or remove the tree, replacement shall be
required on a one-to-one basis at a minimum of 15-
gallon size.

C. Tree Maintenance Provisions. Applications
for multifamily (two or more units), commercial,
industrial, institutional, open space, riparian or
habitat properties shall be required to prepare an
objectively observable maintenance and care pro-
gram designed to ensure the continued health and
care of relocated, replacement, or preserved trees.
The applicant may also be required to post a bond
or other adequate security to ensure that relocated
or replacement trees are properly established and
maintained, and that preserved trees are protected
from the potential impacts of development. Bond-
ing or surety shall be based upon the following, to
be provided at the property owner’s expense:

1. Replacement Trees. A written estimate
from a landscape professional based on the value
of the replacement trees, irrigation improvements,
and planting/installation costs.

2. Preserved Trees. A written valuation of
the trees to be preserved (pursuant to subsection
(B)(2)(a) of this section) as determined by a certi-
fied arborist. If the value of the protected tree can-
not be determined, surety equal to $5,000 per tree
shall be required.

3. Relocated Trees. A written valuation of
the trees to be relocated (pursuant to subsection
(B)(2)(a) of this section) as determined by a certi-
fied arborist, and a written estimate from a land-
scape professional based on the value of irrigation
improvements and planting/installation costs. If
the value of the tree cannot be determined, surety
equal to $5,000 per tree shall be required.
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Said bond or security shall be held for a period
of time not to exceed two years from the issuance
of a certificate of final occupancy for development
on the subject site and shall be released upon the
satisfaction of the director that the trees to have
been relocated, preserved or replaced are in good
health and have not been endangered or damaged
during the development of the property.

D. Damage to any protected tree that is due to
the development of a property shall be immediately
reported to the director by the person causing the
damage, the responsible contractor, or the owner of
the site.

E. When any development permit is applied for
and such proposed activity would require the
destruction, removal, relocation, or encroachment
into the protected zone of a protected tree, said per-
mit shall not be issued until all the requirements of
this article are met.

F. In the event a permit to remove, relocate, or
encroach into the protected zone of a protected tree
is issued in order to enable the applicant to carry
out a development project, such tree permit shall be
valid and effective only in connection with the
actual accomplishment of such development
project. Otherwise, no protected tree shall be
removed, relocated, or encroached upon.

G. A development permit, issued for the con-
struction of any new residential, commercial,
industrial, institutional or mixed-use building, or
issued for the improvement or expansion of such,
shall not be issued unless the applicant causes
street trees to be planted within the public right-of-
way adjacent to the property upon which the pro-
posed building is located in accordance with the
adopted street tree plan and the provisions of Arti-
cle I of this chapter. (Ord. 1830 § 3, 2007)

12.20.240 Valid tree permits.

A. Tree permits shall be valid for a period no
longer than 90 days from the issuance date, unless
associated with a development application for
which a tree permit shall be valid concurrent with
the validity of the approved development applica-
tion.

B. Valid tree permits shall be posted on site
within view of the nearest public right-of-way dur-
ing the removal process. (Ord. 1830 § 3, 2007)
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12.20.250 Appeals.

A. Tree Permit Applications Processed
Through the Public Works Department. Appeals of
the director’s determination shall be made to the
beautification committee. Appeals of the beautifi-
cation committee’s determination shall be made to
the city council. Appeals shall be filed and acted
upon consistent with the requirements of Chapter
9.15 LDC.

B. Tree Permit Applications Processed
Through the Community Development Depart-
ment. Appeals of the director’s determination shall
be made to the planning commission. Appeals of
the planning commission’s determination shall be
made to the city council. Appeals shall be filed and
acted upon consistent with the requirements of
Chapter 9.15 LDC. (Ord. 1901 § 3 (Exh. A § 17),
2010; Ord. 1830 § 3, 2007)

12.20.260 Right of inspection.

In the enforcement of this chapter, such enforce-
ment officer and his or her designees may enter
upon private or public property to examine any
protected tree and may issue citations for any vio-
lations of this chapter. (Ord. 1830 § 3, 2007)

12.20.270 Interference with enforcement
officers prohibited.

No person shall interfere with or delay the
authorized representative of the city from the exe-
cution and enforcement of this chapter, except as
provided by law. (Ord. 1830 § 3, 2007)

12.20.280 Violations — penalties.

It is unlawful for any person to violate the pro-
visions of this chapter by:

A. Causing damage to a protected tree;

B. Removing, relocating, and/or encroaching
into the protected zone of a protected tree without
a valid tree permit;

C. Failing to have a valid tree permit in one’s
possession during the course of removing, relocat-
ing, or encroaching into the protected zone of a
protected tree;

D. Violating the valid tree permit’s conditions
of approval, or the construction guidelines pro-
vided herein.

Any violation of this chapter shall be deemed an
infraction and shall be abated pursuant to the pro-
visions of LMC Title 1.
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Violations of any provision of this chapter may
result in the immediate suspension of any tree or
development permit previously issued for the prop-
erty upon which said violation occurred, until com-
pliance with all the requirements of this chapter is
demonstrated to the satisfaction of the director.

Any person who violates the provisions of this
chapter by causing damage to a protected tree, or
removing, relocating, and/or encroaching into the
protected zone of a protected tree without a valid
tree permit shall be required to obtain a valid tree
permit and shall mitigate the damage or loss of the
protected tree pursuant to LMC 12.20.230(B). If
the value of the protected tree cannot be deter-
mined, a $5,000 flat fee per protected tree damaged
or removed, or mitigation through the planting of
replacement trees valued at $5,000 per protected
tree damaged or removed, shall be required. (Ord.
1830 § 3, 2007)

12.20.290 Valuation.

For purposes of calculating the value of any tree
that has been damaged or removed, or is to be
replaced, relocated or protected, the most current
edition of the “Guide for Establishing Values of
Trees and Other Plants” by the Council of Tree and
Landscape Appraisers under the auspices of the
International Society of Arboriculture shall be
used. (Ord. 1830 § 3, 2007)

12.20.300 Urban forestry maintenance fund.

The urban forestry maintenance fund shall be
established for the purpose of preserving, protect-
ing, monitoring and enhancing the city of Liver-
more’s urban forest, and shall be funded in part by
those funds collected under this chapter, and in part
by those portions of fines that may be assessed by
the courts, known as “civil penalty assessments”
for violations of this chapter. Urban forestry main-
tenance funds may be utilized only toward further-
ing the purpose and intent of this chapter. (Ord.
1830 § 3, 2007)

12.20.310 Effective date — Effect on
applications in process.

Where a request to remove, relocate or encroach
into the protected zone of a protected tree is asso-
ciated with a development application under LMC
12.20.210(B)(2)(c), and the associated develop-
ment application is deemed complete prior to the
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effective date of the ordinance codified in this arti-
cle, the development application shall not be sub-
ject to the requirements of this article.

All other tree permit applications shall be sub-
ject to the requirements of this article upon the
effective date of the ordinance codified in this arti-
cle. (Ord. 1830 § 3, 2007)

12.20.311 Severability.

If any section, subsection, paragraph, sentence,
clause, or phrase of this chapter is held to be uncon-
stitutional or invalid or ineffective by any court or
tribunal of competent jurisdiction, such decision
shall not affect the validity or effectiveness of the
remaining portions of this chapter, or any part
thereof.

If the application of any provision of this chapter
on any person, property, or circumstance is found
to be unconstitutional or invalid or ineffective in
whole or part by any court or tribunal of competent
jurisdiction, the effect of such decision shall be
limited to the person, property, or circumstance
immediately involved in the controversy, and the
application of any such provision to other persons,
properties or circumstances shall not be affected.
(Ord. 1830 § 3, 2007)
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Chapter 12.24

TRI-VALLEY TRANSPORTATION
DEVELOPMENT FEE

Sections:

12.24.010 Background.

12.24.020 Findings.

12.24.030 Terms and definitions.

12.24.040 Imposed.

12.24.050 Amount.

12.24.060 Exemptions.

12.24.070 Adjustments.

12.24.080 Credit or reimbursement for
developer-constructed projects.

12.24.090 Standards.

12.24.010 Background.

A. The “Tri-Valley transportation council
(TVTC)” consists of one representative of each of
the following entities: county of Alameda, county
of Contra Costa, city of Dublin, city of Livermore,
city of Pleasanton, city of San Ramon and town of
Danville.

B. The TVTC periodically evaluates the
impacts of projected land uses on regional trans-
portation infrastructure in the Tri-Valley area and
establishes a cost nexus between land use projec-
tions and impacts to the regional transportation
infrastructure. With the initial establishment of the
TVTC, various technical studies, reports and
implementation plans were prepared and adopted.
These documents are periodically updated to sup-
port restructuring of the Tri-Valley Transportation
Development Fee Program, as warranted by
changes in regional land use and traffic conditions.
The term “plans and studies” as utilized herein
refers collectively to the most current version of
these support documents, as adopted by the TVTC.

C. The plans and studies describe the impacts
of contemplated future development on existing
public facilities in the Tri-Valley Development
Area, which includes parts of the incorporated and
unincorporated portions of Alameda County and
Contra Costa County and which includes the city
of Livermore, and contain an analysis of the need
for new public facilities and improvements
required by future development within the Tri-Val-
ley Development Area, including the city of Liver-
more.
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D. The county of Alameda, county of Contra
Costa, city of Dublin, city of Livermore, city of
Pleasanton, city of San Ramon and town of Dan-
ville are parties to an agreement entitled “Joint
Exercise of Powers Agreement Pertaining to Tri-
Valley Transportation Development Fees for Traf-
fic Mitigation,” and addendums to the agreement,
which are on file in the office of the city clerk.

E. The plans and studies set forth the relation-
ship between future development in the city of Liv-
ermore, the needed improvements and facilities,
and the estimated costs of those improvements and
facilities. (Ord. 1889 § 1, 2009; Ord. 1852 §1,
2008; Ord. 1530 § 1, 1998)

12.24.020 Findings.

The city council finds as follows:

A. The purpose of the Tri-Valley transportation
development fee (“TVTD fee”) is to finance trans-
portation improvement projects needed to reduce
the traffic-related impacts caused by future devel-
opment in the Tri-Valley Development Area,
including the city of Livermore. The transportation
improvement projects are all necessary to accom-
modate new development projected within the Tri-
Valley Development Area, including development
within the city of Livermore.

B. The fees collected pursuant to this chapter
shall be used to finance the transportation improve-
ment projects.

C. The city council approves and adopts the
plans and studies described in LMC 12.24.010 and
incorporates them herein, and further finds that
future development in the city of Livermore will
generate the need for the transportation improve-
ment projects and that the transportation improve-
ment projects are consistent with the city’s general
plan.

D. There is a reasonable relationship between
the need for the transportation improvement
projects and the impacts of the types of develop-
ment for which the corresponding fee is charged in
that new development in the city of Livermore,
both residential and nonresidential, will generate
traffic which generates or contributes to the need
for the transportation improvement projects.

E. There is a reasonable relationship between
the TVTD fee’s use (to pay for the construction of
the transportation improvement projects) and the
type of development for which the TVTD fee is
charged in that all development in the city of Liv-
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ermore, both residential and nonresidential, gener-
ates or contributes to the need for the transportation
improvement projects.

F. The cost estimates set forth in the plans and
studies are reasonable cost estimates for construct-
ing the transportation improvement projects and the
TVTD fees expected to be generated by future
development will not exceed the projected costs of
constructing the transportation improvement
projects.

G. The method of allocation of the TVTD fee to
a particular development bears a fair and reason-
able relationship to each development’s burden on,
and benefit from, the transportation improvement
projects to be funded by the TVTD fee, in that the
TVTD fee is calculated based on the number of
vehicle trips each particular development will gen-
erate. (Ord. 1852 § 1, 2008; Ord. 1530 § 1, 1998)

12.24.030 Terms and definitions.

For the purposes of this chapter, the following
terms shall have the meanings indicated in this sec-
tion:

A. “Affordable and/or inclusionary housing
units” means residential units within development
projects that have executed with the city a low
income housing agreement, regulatory agreement,
or other agreement that outlines the conditions on
sales prices and tenure of the affordable and/or
inclusionary housing units.

B. “Gross floor area” means the sum of the area
at each floor level, including, but not limited to,
cellars, basements, mezzanines, penthouses, corri-
dors, lobbies, stores, and offices, that are included
within the principal outside faces of exterior walls,
not including architectural setbacks or projections.
Included are all stories or areas that have floor sur-
faces with clear standing head room (six feet, six
inches minimum) regardless of their use. Where a
ground level area, or part thereof, within the prin-
cipal outside faces of the exterior walls is left unen-
closed, the gross area of the unenclosed portion is
to be considered as a part of the overall square foot-
age of the building. All unroofed areas and unen-
closed roofed-over spaces, except as defined
above, are to be excluded from area calculations.
The gross area of any parking garages within the
building shall not be included within the gross area
of the entire building.
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C. “Industrial” means developments for the
purpose of manufacture or fabrication of products,
the processing of materials, the warehousing of
merchandise for sale or distribution, research and
development of industrial products and processes,
and the wholesaling of merchandise.

D. “Joint powers agreement” means the “Joint
Exercise of Powers Agreement Pertaining to Tri-
Valley Transportation Development Fees for Traf-
fic Mitigation” between the county of Alameda,
county of Contra Costa, city of Dublin, city of Liv-
ermore, city of Pleasanton, city of San Ramon and
town of Danville, which is on file in the office of
the city clerk.

E. “Land use entitlement” means a permit or
approval granted for a development project as that
term is defined in Government Code Section
66000.

F. “Multifamily residential” means buildings or
parts thereof designed and used exclusively as a
dwelling unit among other dwelling units, either on
the same parcel (e.g., apartments and mobile home
parks) or under separate ownership (e.g., condo-
miniums, townhomes, duplexes, or duets).

G. “Office” means developments for the pur-
pose of housing honcommercial, nonmanufactur-
ing businesses.

H. “Other uses” refers to land use categories not
implicitly included within the land use categories of
“single-family residential,” “multifamily residen-
tial,” “retail,” “office,” or “industrial,” and for
which alternative rates can be found in the Institute
of Transportation Engineers Trip Generation Man-
ual or in a list of peak hour trip rates that the Tri-
Valley transportation council has explicitly
approved.

I. “Plans and studies” refers to all technical
reports, analyses, studies, development or action
plans, etc., prepared by or under the direction of the
TVTC in support of TVTD fee program, current at
the time of the fee evaluations.

J. “Retail” means developments for the purpose
of the retail sale of merchandise and services.

K. “Single-family residential” means detached
buildings designed for occupation as the residence
of one family.

L. “Subsidized housing development” refers to
housing facilities developed by public agencies,
limited dividend housing corporations, or non-
profit corporations, and maintained exclusively for
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persons or families of very low, low or moderate
income, as defined in Section 50093 of the Health
and Safety Code.

M. “Transportation improvement projects”
shall include the public improvements required to
mitigate the regional traffic impacts of develop-
ment within the Tri-Valley Development Area as
described in the joint powers agreement.

N. “Tri-Valley Development Area” refers to the
incorporated and unincorporated portions of
Alameda County and Contra Costa County, de-
scribed in Exhibit A of the joint powers agreement.

O. “TVTC” means the Tri-Valley transporta-
tion council.

P. “TVTD fee” means the Tri-Valley transpor-
tation development fee. (Ord. 1889 § 1, 2009; Ord.
1852 § 1, 2008; Ord. 1530 § 1, 1998)

12.24.040 Imposed.

A. A TVTD fee shall be charged and paid for
each land use entitlement granted for each single-
family residential unit and each multifamily resi-
dential unit within the city of Livermore by the date
that the building permit is issued for any such resi-
dential building or structure, or as otherwise per-
mitted by state law.

B. A TVTD fee shall be charged and paid for
each land use entitlement granted for industrial,
office, retail and other uses within the city of Liv-
ermore by the date that the building permit is
issued for any building or structure which fits
within the definition of industrial, office, retail or
other uses, or as otherwise permitted by state law.
(Ord. 1889 § 1, 2009; Ord. 1852 § 1, 2008; Ord.
1530 § 1, 1998)

12.24.050 Amount.

The amount of the TVTD fee shall be as set forth
by resolution of the city council.

The applicant for a land use entitlement may
appeal the calculation of any TVTD fee, which is
based on average peak hour trips, to the city coun-
cil. (Ord. 1852 § 1, 2008; Ord. 1530 § 1, 1998)

12.24.060 Exemptions.
The TVTD fee shall not be imposed on any of
the following:
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A. Any alteration or addition to a residential
structure, except to the extent that a residential unit
is added to a single-family residential unit or
another unit is added to an existing multifamily
residential unit;

B. Any replacement or reconstruction of an
existing residential structure that has been
destroyed or demolished; provided, that the build-
ing permit for reconstruction is obtained within one
year after the building was destroyed or demol-
ished unless the replacement or reconstruction
increases the square footage of the structure 50 per-
cent or more;

C. Any replacement or reconstruction of an
existing nonresidential structure that has been
destroyed or demolished; provided, that the build-
ing permit for new reconstruction is obtained
within one year after the building was destroyed or
demolished and the reconstructed building would
not increase the destroyed or demolished build-
ing’s average peak hour trips;

D. Public schools;

E. Affordable and/or inclusionary housing
developments;

F. Governmental buildings owned by any pub-
lic entity unless a development agreement provides
for payment of the TVTD fee for a governmental
building;

G. Development projects which are subject to a
development agreement, except that the fee shall
be applicable to any “significant” changes to any
development agreement adopted after January 1,
1998. As used herein, “significant” means any of
the following:

1. Change in land use type (e.g., office to
retail);

2. Intensification of land use types (e.g.,
increases in square footage of approved office);

3. Extension of term of development agree-
ments; and

4. Reduction or removal of project mitiga-
tion requirements or conditions of approval. (Ord.
1889 § 1, 2009; Ord. 1852 8§ 1, 2008; Ord. 1530 8§
1,1998)

12.24.070 Adjustments.

A. The TVTD fee shall be adjusted automati-
cally each March 1st by the increase or decrease in
the Engineering News-Record Construction Cost
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Index for the San Francisco Bay Area for the
period ending December 31st of the preceding cal-
endar year.

B. In addition to the automatic adjustment of
subsection A of this section, the city council may
adjust the TVTD fee to reflect revisions in the
transportation improvement projects, increases in
land values over the inflationary increase or other
factors. (Ord. 1852 § 1, 2008; Ord. 1530 § 1, 1998)

12.24.080 Credit or reimbursement for
developer-constructed projects.

A developer may be entitled to credit against the
TVTD fee or to reimbursement from TVTD fees if
the developer constructs all or a portion of one of
the transportation improvement projects. Credit or
reimbursement shall be provided in the manner set
forth in the joint powers agreement; provided, that
the city manager has approved the construction by
the developer of all or a portion of the transporta-
tion improvement project. (Ord. 1852 § 1, 2008;
Ord. 1530 § 1, 1998)

12.24.090 Standards.

The standards upon which the needs for the
transportation improvement projects are based on
the standards of the parties to the joint powers
agreement, the State Department of Transportation
(Caltrans) and the Bay Area Rapid Transit District.
(Ord. 1852 § 1, 2008; Ord. 1530 § 1, 1998)
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Chapter 12.30

TRAFFIC IMPACT FEE ON
DEVELOPMENT

Sections:

12.30.010
12.30.020
12.30.030
12.30.040
12.30.050
12.30.060
12.30.070
12.30.080
12.30.085
12.30.090
12.30.100
12.30.110
12.30.120
12.30.130
12.30.140

Intent and purpose.
Additional findings.
Terms and definitions.
Applicability.

Rate of fee.

Amount of fee.

Payment of fee.

Credit and reimbursement.
Repealed.

Exemptions.

Use of funds.

Refunds.

Appeals.

Supplementary provisions.
Severability.

12.30.010 Intent and purpose.

The city council finds that as a result of increas-
ing regional growth, significant residential, com-
mercial and industrial development is expected to
occur within the city. This anticipated develop-
ment, including development currently approved
or submitted for approval, cumulatively will gener-
ate a substantial increase over existing levels of
traffic within the city. This increase in traffic will
result in traffic volumes which exceed the capacity
of the existing citywide circulation system to pro-
vide acceptable levels of service.

The city council also finds that unless certain
actions are taken, the above factors will result in
adverse impacts such as unacceptable levels of
congestion on Interstate-580, State Route 84, city
streets and at intersections; traffic accidents; air
pollution; noise; and restrictions on access for
emergency vehicles. To prevent these undesirable
consequences, the capacity of the citywide circula-
tion system must be built out at a rate which will
accommodate the expected growth in the city and a
transportation systems management program must
be adopted and implemented to reduce the traffic
generated by future development.

The city council also finds that, in the absence of
this chapter imposing a traffic impact fee, existing
and future sources of revenue will be inadequate to
fund a substantial portion of the circulation system
improvements identified in the circulation element
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(including a transportation systems management
program) which are necessary to avoid unaccept-
able levels of congestion and related adverse
impacts created by expected development within
the city.

Accordingly, it is the intent of the city council to
adopt by this chapter a fair and equitable method of
securing some of the revenues necessary to fund
the construction and implementation of improve-
ments to the citywide circulation system sufficient
to accommodate the traffic volumes generated by
new development and preserve acceptable levels of
service throughout the city. In furtherance thereof,
the city has commenced a review of the existing
circulation element for the purpose of determining
the need for improvements to the citywide circula-
tion system in addition to those identified in the
existing circulation element. If, upon completing
its review the city determines to amend its circula-
tion element, this chapter may be revised if neces-
sary to reflect the needs identified in the
amendment. (Ord. 1601 § 1, 2000; Ord. 1408 § 1,
1993; Ord. 1262 § 1, 1988)

12.30.020 Additional findings.

The city council further finds as follows:

A. The land use element of the Livermore Com-
munity General Plan specifies the permitted uses of
land within the city and places limits on the inten-
sity and density of such use.

B. The city council has examined the relation-
ship between the land uses and densities permitted
under the general plan and the rate and amount of
actual development of property within the city.
Based upon this examination, the city council has
identified trends in growth and development which
enable the council to project, with substantial cer-
tainty, the magnitude and extent of future develop-
ment based upon the city’s general plan.

C. The city council has also examined the
extent to which different land uses generate vehicle
trips. The city council, in evaluating these trip gen-
eration rates, has taken into consideration, among
other things, the Traffic Impact Fee (TIF) and
Nexus Report Amended January, 2005, prepared
by Mark Thomas and Company, Inc. and TIKM
Transportation Consultants. The study and report
identified trip generation rates for the various land
use categories designated in the land use element
of the city’s general plan. The city council finds
that these trip generation rates represent a reason-
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able estimate of the actual trip generation rates for
the various land use categories identified in the
land use element. The study and report considered
the impact on the citywide circulation system of
regional traffic generated by development outside
the city. The impact of regional traffic on the city’s
transportation system has been determined and the
cost to mitigate the impact of regional traffic on the
city’s transportation system has been excluded
from the traffic impact fee program.

D. The circulation element identifies certain
major street and interchange improvements, grade
separations and bridges and other traffic-related
improvements which are necessary or appropriate
to accommodate new development in accordance
with the land use element of the city’s general plan.
The Livermore General Plan and Downtown Spe-
cific Plan Final Environmental Impact Report
dated September 2003, prepared by LSA Associ-
ates, Inc., indicates that build-out of the develop-
ment permitted under the general plan will result in
unacceptable levels of service at about 43 percent
of the key intersections identified in the report,
unless mitigated by roadway and intersection
improvements. The city council finds that this level
of congestion will have adverse effects throughout
the city and that implementation of the circulation
element will substantially reduce these adverse
effects.

E. Full implementation of the circulation ele-
ment will require the construction of major
improvements to the existing citywide circulation
system, and the adoption and implementation of a
transportation systems management program. The
city council has, after review of all relevant infor-
mation, determined the estimated reasonable cost
of those improvements and estimated funds avail-
able to make such improvements, as well as the
extent to which funding is inadequate to make the
necessary improvements.

F. The city council, in determining the extent to
which funds are available to make roadway and
transit improvements, has evaluated present and
future sources of federal, state and county funding,
city revenues which are earmarked for roadway-
related improvements, and the extent to which
committed projects are required to construct or
fund roadway and transit improvements that will
assist in the implementation of the circulation ele-
ment and the construction or provisions of circula-
tion system improvements. The city is committed
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to actively pursuing all available funding sources
for circulation system improvements, in coopera-
tion with interested members of the development
community.

G. Although the traffic volume generated by an
individual development project may not be, in and
of itself, sufficient to overload the existing city-
wide circulation system, the cumulative impact of
all new development permitted under the city’s
general plan (including development currently
approved or submitted for approval) will result in
unacceptable levels of traffic congestion. Imple-
mentation of the city’s circulation element will
result in a significant reduction in the level of traf-
fic congestion generated by new development. It is
the policy of the city, as set forth in the circulation
element, that new development pay for the cost of
the improvements to the citywide circulation sys-
tem which are identified in the circulation element
and necessary to accommodate the traffic volumes
generated by new development. For these reasons,
a fair and equitable method of securing some of the
revenues necessary to construct the required circu-
lation system improvements is to impose a traffic
impact fee based on the extent to which new devel-
opment generates additional traffic volumes.

H. The roadway and transit improvements that
will be constructed or implemented with funds
generated by this chapter will significantly benefit
the contributor in that the adverse impacts, such as
noise, air pollution, delay, accidents, increased fuel
consumption, harm to the local economy, and
inconveniences caused by traffic congestion will
be substantially mitigated. The inability or failure
to reduce the adverse impacts caused by traffic
congestion in all parts of the city will have adverse
effects throughout the city.

I. The city council further finds that the traffic
fees to be charged pursuant to this chapter do not
exceed the estimated reasonable cost of imple-
menting the circulation element, that implementa-
tion of the circulation element is necessary to
reduce the traffic congestion which will be created
by new development, and that the method of allo-
cation adopted by this chapter which is based upon
the trip generation rates for the land uses permitted
under the city’s general plan assures that the fee
applicable to a particular development bears a fair
and reasonable relationship to each such develop-
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ment’s burden on, and benefit from, the citywide
circulation system improvements to be funded by
this chapter.

J. Periodic review, and possible revision, of the
resolutions adopted by the city council pursuant to
this chapter will allow for the adjustment of the
fees to be paid under this chapter to ensure that
those fees are fair and equitable and that the traffic
fees imposed pursuant to this chapter continue to
reflect the reasonable cost of implementing the cir-
culation element. (Ord. 1765 § 11, 2005; Ord. 1742
81, 2004; Ord. 1601 § 2, 2000; Ord. 1262 § 1,
1988)

12.30.030 Terms and definitions.

For the purposes of this chapter, the following
terms shall have the meanings indicated in this sec-
tion:

A. “Average trip cost” means the cost per peak
hour trip as determined in accordance with LMC
12.30.050.

B. “Circulation element” means the text and
maps of the circulation element of the city’s gen-
eral plan, as the same may be amended from time
to time by the city council in accordance with Gov-
ernment Code Section 65358.

C. “Circulation system improvements” means
those improvements necessary to complete the
freeway, highway, major and collector street, inter-
section, and interchange improvements identified
in the circulation element, including paving, curb
and gutter, sidewalks, medians, landscaping, drain-
age facilities, traffic signals, street lighting, noise
walls, rights-of-way, public park and ride facilities,
bicycle paths, public transit, bridges, grade separa-
tions, downtown parking facilities, and other
improvements in connection therewith, which are
not otherwise provided by, or required of, develop-
ment within the city pursuant to LDC Part 10 (Sub-
division Ordinance), the Livermore Development
Code, as amended, or LMC Title 15, Buildings and
Construction, and the adoption and implementa-
tion of a transportation systems management pro-
gram. Circulation system improvements also shall
include the architectural, administrative, engineer-
ing, legal, planning, environmental and other ser-
vices required in  connection with the
implementation of this chapter and the construc-
tion of the foregoing major street and interchange
improvements.

12.30.030

D. “Developer” means an individual or entity
submitting an application for a building permit or
other entitlement for development.

E. “Development” means:

1. Any new construction, or any addition,
extension, or enlargement of an existing structure
or unit, which includes any dwelling units for resi-
dential use or any gross floor area of commercial or
industrial use; and

2. Any conversion or change in use of an
existing structure requiring city approval, includ-
ing a building permit, which would result in an
increase or change in the peak hour trip rate other-
wise applicable to such existing structure.

F. “Future growth” means the total amount of
potential new development in the city permitted
under the general plan. Future growth is expressed
in terms of gross square footage for industrial and
commercial development and in terms of the num-
ber of dwelling units for residential development.

G. “Gross floor area” means the sum of the
square footage of the floor area at each floor level
included within the surrounding principal outside
faces of exterior walls of a building or portions
thereof, including mezzanines and lobbies, exclu-
sive of floor area devoted to vehicle parking. The
gross floor area of a building, or portions thereof,
not provided with surrounding exterior walls, shall
include the usable area under the horizontal projec-
tion of the roof or floor above.

H. “Land use category” means any of the fol-
lowing specific land uses:

1. Residential:

a. “Single-family residence” means a
detached unit where no more than one unit exists
on a parcel. A couplet or zero lot line dwelling unit
where no more than one vertical wall is shared and
each couplet/zero lot line dwelling is located on its
own parcel is considered a single-family residence.

b. “Multiple-family residence” means a
dwelling unit where more than one unit exists on a
parcel, whether attached or detached. This includes
duplexes through four-plexes, condominiums,
mobile homes and apartments with five or more
units. An attached dwelling unit where more than
one vertical wall is shared with another dwelling
unit (i.e., townhouse) is considered a multiple-fam-
ily residence, even if each unit is located on an
individual parcel. “Bedroom” means a room in a
residential dwelling unit that has the potential to
function as a bedroom in that there is a door or

(Revised 5/10)



12.30.040

doorway which separates the room from commu-
nal areas (hallway, living room, kitchen), and it has
a minimum floor area of 70 square feet and a min-
imum dimension of seven feet in any one direction.

c. “Senior housing” means any single-
family or multifamily residence that is restricted to
persons age 62 or older through covenants or deed
restrictions.

2. Commercial: retail.
3. Office: office.
4. Industrial.

a. Manufacturing, research and develop-
ment center;

b. Mini-storage;

c. Warehouse, meaning an indoor stor-
age and distribution facility: (i) with a maximum of
15 percent office/business use; and (ii) having
parking at a maximum of one space per 250 square
feet of office/business use and one space per 1,000
square feet of warehouse use.

5. Lodging:

a. Hotel/motel.

I. “Net circulation improvement costs” means
the costs determined in accordance with LMC
12.30.050.

J. “Peak hour trip” means a one-way vehicle
trip measured during the hour of peak traffic vol-
ume occurring between 7:00 a.m. and 9:00 a.m.
(a.m. peak) or a one-way vehicle trip measured
during the hour of peak traffic volume occurring
between 4:00 p.m. and 6:00 p.m. (p.m. peak).

K. “Peak hour trip rate” means the average
number of peak hour trips generated by a land use
category per unit of development during the a.m.
peak and the p.m. peak traffic hours. The peak hour
trip rate for each land use category shall be as set
forth by resolution of the city council as that reso-
lution may be amended from time to time pursuant
to LMC 12.30.050.

Notwithstanding the foregoing, where applica-
ble, the term “peak hour trip rate” means the rate
established by the city engineer in accordance with
LMC 12.30.060.

L. “TIF estimate” means the value of TIF-
related improvements to be constructed by a devel-
oper for a particular development project. (See
LMC 12.30.080(B).)

M. “Unit” means an individual tenant space
within a structure when that space has an individ-
ual address. (Ord. 1901 § 3 (Exh. A § 18), 2010;
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Ord. 1765 § 12, 2005; Ord. 1742 § 2, 2004; Ord.
1676 § 1, 2002; Ord. 1601 § 3, 2000; Ord. 1408 §
52, 1993; Ord. 1262 8§ 51, 1988)

12.30.040 Applicability.

Except as otherwise expressly provided in this
chapter, this chapter applies to, and the traffic
impact fee required under this chapter is payable
with respect to:

A. Each development within the city for which
a building permit or other entitlement for develop-
ment is issued on or after the effective date of the
ordinance codified in this chapter; and

B. Each development within the city for which
a building permit or other entitlement for develop-
ment is issued before the effective date of the ordi-
nance codified in this chapter which permit or
entitlement was issued subject to a condition
requiring the developer to pay a traffic impact fee
to be imposed upon all new residential, commer-
cial and industrial development within the city.
(Ord. 1408 § 3, 1993; Ord. 1262 § 1, 1988)

12.30.050 Rate of fee.

The rate of the traffic impact fee shall be cal-
culated in accordance with the procedure set
forth in this section and shall be established by
resolution of the city council, and adjusted, as
follows:

A. Establishment of the Rate. The city council
shall establish the rate of the traffic impact fee
by dividing the net circulation improvement costs
by the average of the total additional a.m. and
p.m. peak hour trips generated by future growth.
The city council may review and make adjust-
ments to the net circulation improvement costs
and total peak hour trips as necessary. The net
circulation improvements and total peak hour
trips shall be determined as follows:

1. Net Circulation Improvement Costs.

a. The city council shall determine the
circulation system improvements which are neces-
sary to implement the circulation element and
reduce the adverse impacts caused by the increased
traffic volume generated by future growth. For pur-
poses of determining the amount of the net circula-
tion improvement costs, the city council shall not
include the cost of circulation system improve-
ments required of development within the city pur-
suant to LDC Part 10 (Subdivision Ordinance), the
Livermore Development Code, as amended, or
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LMC Title 15, Buildings and Construction. Such
improvements, and fees and dedications in addition
to or in lieu thereof, shall continue to be imposed in
accordance with LDC Part 10 (Subdivision Ordi-
nance), the Livermore Development Code, and
LMC Title 15, as appropriate, in addition to the
traffic impact fees imposed pursuant to this chap-
ter.

b. The city council shall make a reason-
able estimate of the total costs necessary to con-
struct or provide the circulation system
improvements.

c. The city council shall estimate the cur-
rent and anticipated funding available to satisfy the
costs of constructing and implementing the circula-
tion system improvements. In determining the
amount of available funding, the city council shall
include funding from other governmental entities
to the extent the receipt by the city of such funding
is reasonable, and city revenues appropriated for
construction or implementation of circulation sys-
tem improvements, if any.

d. The city council shall determine the
difference, if any, between the estimated costs of
construction and implementation of the circulation
system improvements and the estimated funding
available therefor. The extent to which the cost of
such construction and implementation exceeds the
funds available, or expected to be available, there-
for shall be the “net circulation improvement
costs.”

2. Total Peak Hour Trips.

a. The total gross square footage or
dwelling unit count, as the case may be, of poten-
tial new development in each land use category as
projected to occur during the period of build-out
under the general plan shall be multiplied by the
peak hour trip rate for each land use category estab-
lished in LMC 12.30.030(K).

b. The peak hour trips generated by
potential new development within each land use
category as determined pursuant to subsection
(A)(2)(a) of this section shall be added together to
determine the total additional peak hour trips cre-
ated by new development which the city’s circula-
tion system must accommodate upon build-out
under the general plan.

B. Annual Adjustment. Once the fee is estab-
lished, it shall automatically be increased annu-
ally based upon the Engineering News Record
(ENR) 20-City Construction Cost Index for the

12.30.060

construction portion of the fee and the Bay East
Association of Realtors median home price for
the land portion of the fee. (Ord. 1901 § 3 (Exh.
A §19), 2010; Ord. 1765 § 13, 2005; Ord. 1742
§ 3, 2004; Ord. 1489 § 1, 1996; Ord. 1408 § 4,
1993; Ord. 1262 § 1, 1988)

12.30.060 Amount of fee.

A.1. Each developer, before obtaining a build-
ing permit or other entitlement for development,
shall file with the city engineer, on such forms as
the city engineer may develop, a report indicat-
ing the number of dwelling units or the gross
floor area, as appropriate, in the development,
and the extent of any proposed credits or in-lieu
contributions as provided by this chapter.

2. Concurrently with the submission of the
report, a developer may apply for a determination
of the traffic impact fee based upon a peak hour trip
rate substantially different from that established by
resolution under LMC 12.30.030(K). Such appli-
cation shall include a traffic study contracted for by
the city and paid for by the developer, or such other
reports or analyses in lieu thereof as the city engi-
neer determines are sufficient to establish the peak
hour trip rate applicable to the development. The
developer may also submit additional information
which the city engineer shall consider insofar as he
determines it to be relevant to establishing the peak
hour trip rate applicable to the development,
including, but not limited to, information contained
in the Trip Generation Manual adopted by the
Institute of Transportation Engineers. The city
engineer, based upon his review and consideration
of the information provided in the foregoing stud-
ies, reports or analyses, and such other information
as she or he may deem relevant, may approve a
peak hour trip rate for the development which is
different from that set forth in LMC 12.30.030(K).

B. The amount of the traffic impact fee
required of the development shall be determined
by the city engineer in accordance with this sub-
section:

1. Residential Development. The average
trip cost shall be multiplied by the number of peak
hour trips generated by the development based
upon the total number of dwelling units in the
development and the applicable peak hour trip rate
for residential development, as established in LMC
12.30.030(K) or by the city engineer in accordance
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with subsection A of this section, as the case may
be.

2. Commercial, Office and Industrial Devel-
opment. The average trip cost shall be multiplied
by the total number of peak hour trips generated by
the development based upon the square footage of
the gross floor area of such development and the
applicable peak hour trip rate for commercial or
industrial development established in LMC
12.30.030(K) or by the city engineer in accordance
with subsection A of this section, as the case may
be.

3. Lodging. The average trip cost shall be
multiplied by the number of peak hour trips gener-
ated by the development based upon the total num-
ber of rooms for rent in the development and the
applicable peak hour trip rate for lodging, as estab-
lished in LMC 12.30.030(K) or by the city engi-
neer in accordance with subsection A of this
section, as the case may be.

C. For development consisting of an addi-
tion, extension, or enlargement of an existing
structure or unit, the traffic impact fee shall be
paid only on any additional dwelling units or
additional gross floor area resulting from such
addition, extension, or enlargement.

D. For development consisting of a conver-
sion or change in use of an existing, repaired or
rebuilt structure or unit which increases the peak
hour trip rate, the traffic impact fee shall be the
difference between the fee applicable to the
entire structure or unit for the new use and the
fee applicable to the entire structure or unit for
the prior use.

E. Structures or units that contain mixed
office and industrial uses shall be charged at a
blended rate that is based upon the percentage of
the uses, under one of the following six tiers:

1. Tier 1 — 30 percent or less office: the
industrial rate is charged.

2. Tier 2 — 30.01 to 40 percent office rate
equals (office rate — industrial rate)(.125) + indus-
trial rate.

3. Tier 3 — 40.01 to 50 percent office rate
equals (office rate — industrial rate)(.375) + indus-
trial rate.

4. Tier 4 — 50.01 to 60 percent office rate
equals (office rate — industrial rate)(.625) + indus-
trial rate.
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5. Tier 5 — 60.01 to 70 percent office rate
equals (office rate — industrial rate)(.875) + indus-
trial rate.

6. Tier 6 — 70.01 percent or more office: the
office rate is charged.

F. Structures or units that contain mixed resi-
dential and commercial or office uses shall be
charged at separate rates based on each use. The
residential portion of the development shall be
charged based on the number of dwelling units
and the commercial or office portion shall be
charged based on the gross floor area of the use.

G. The amount of the traffic impact fee deter-
mined in accordance with subsection B of this
section shall be reduced by the amount of any
credits or in-lieu contributions authorized by
LMC 12.30.080.

H. The developer shall be notified in writing
of the city engineer’s determination of the fee
applicable to the development. Such determina-
tion shall be made within 30 days of the date the
city engineer receives the report and other mate-
rials required by subsection A of this section.
The developer may appeal the determination of
the city engineer to the city council in accor-
dance with the provisions of LMC 12.30.120.
(Ord. 1742 § 4, 2004; Ord. 1676 § 2, 2002; Ord.
1408 § 5, 1993; Ord. 1262 § 1, 1988)

12.30.070 Payment of fee.

The full amount of the traffic impact fee deter-
mined in accordance with LMC 12.30.060 shall be
paid at the times set forth in this section:

A. Residential Development.

1. Except as provided in subsection (A)(2) of
this section, the fee with respect to residential de-
velopment shall be paid in one of the following
ways:

a. For residential development consist-
ing of only one dwelling unit, before the final
inspection, or the date the certificate of occupancy
is issued, whichever occurs first; or

b. For residential development consist-
ing of more than one dwelling unit, at the discre-
tion of the city engineer:

i. On a pro rata basis for each dwell-
ing unit within the residential development before
the dwelling unit receives its final inspection or
certificate of occupancy, whichever occurs first, or

ii. On a pro rata basis when a speci-
fied percentage of the dwelling units within the res-
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idential development have received their final in-
spections or certificates of occupancy, whichever
occurs first, or
iii. On a lump sum basis when the

first dwelling unit within the residential develop-
ment receives its final inspection or certificate of
occupancy, whichever occurs first.

If the fee is not fully paid before issuance
of a building permit, under this subsection (A)(1),
the property owner shall enter into a written agree-
ment with the city as provided in subsection C of
this section.

2. Notwithstanding the provisions of subsec-
tion (A)(1) of this section, the city engineer may
require the payment of the fees imposed under this
chapter before a building permit is issued, where:

a. The city engineer determines that such
fees will be collected for the purpose of defraying
the actual or estimated cost of constructing circula-
tion system improvements for which an account has
been established and funds appropriated and for
which the city has adopted a proposed construction
schedule or plan prior to any final inspection or
issuance of a certificate of occupancy for a dwelling
unit within the residential development; or

b. The fees are to reimburse the city for
expenditures previously made for the construction
of circulation system improvements.

B. Nonresidential Development. The developer
shall pay the traffic impact fee at one of the follow-
ing times, at the developer’s option:

1. Before the issuance of the building permit;

2. Before the first certificate of occupancy is
issued, or within two years, whichever is sooner,
subject to the requirements of subsection C of this
section; or

3. Forthe developer of an industrial property,
by paying the fee at 20 percent each year, over five
years. Under this alternative, the developer shall
post a letter of credit, in a form approved by the city
attorney, for: (a) the full amount of the fee; plus (b)
a two percent administrative charge; plus (c) inter-
est for the projected unpaid balance over the five
years. The interest rate shall not exceed the interest
rate established in the California Government
Code. The developer shall replace the letter of
credit each year to add the annual fee increase rep-
resented by the Engineering News Record (ENR)
20-City Construction Cost Index, for the cost of
construction of facilities; and the median home
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price as reflected in the Bay East Association of Re-
altors report, for the value of land.

C. Written Agreement. If an owner or devel-
oper chooses to pay the fee after the time a building
permit is issued, then before the building permit is
issued, he or she shall enter into a written agree-
ment with the city and record the agreement with
the Alameda County recorder.

1. Contents of Agreement. The agreement
shall be signed by the property owner and shall
include the following provisions, in a form pre-
pared by the city attorney:

a. A legal description of the property;

b. A provision that the agreement runs
with the land and is enforceable against successors
in interest;

c. The agreement shall be recorded in the
grantor-grantee index in the name of the city as
grantee and in the name of the property owner as
grantor;

d. A provision that the owner shall pay
the fee before a certificate of occupancy is issued,
or within two years, whichever is sooner. For a res-
idential development, it shall include additional
details regarding payment, under subsection
(A)(2)(b) of this section;

e. The amount of the fee due at the time
of the agreement;

f. Provision that the amount of the fee
due will be the amount of the fee due on the date of
the agreement plus a periodic increase based on the
Engineering News Record (ENR) 20-City Con-
struction Cost Index. The amount of any fee paid
more than two years after the date of the building
permit is the amount of the fee in effect when the
fee is paid; and

g. A requirement that, with the opening
of any escrow for the sale of the property, the prop-
erty owner provide appropriate notification and
escrow instructions that the fee be paid to the city
from the sale proceeds in escrow before disbursing
proceeds to the seller.

2. Release of Obligation. When the obliga-
tion is paid in full, the city shall record a release of
the obligation.

3. Authorization. The community develop-
ment director is authorized to sign the agreement
and the release of obligation under subsections
(C)(2) and (2) of this section.
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D. Compliance. No city official or agency may
issue a building permit, certificate of occupancy, or
certify final inspection, as the case may be, for a
development until the traffic impact fee with
respect to such development required by this chap-
ter is paid in accordance with this section.

E. Prepayments. The city does not accept pre-
payments of the traffic impact fee, unless prepay-
ment is authorized in a development agreement.

F. Deferred Fee Program. The city council may,
by resolution, adopt administrative guidelines to
provide a special fee deferral program in response
to unprecedented conditions such as extraordinary
economic changes. (Ord. 1879 &4, 2009; Ord.
1765 § 14, 2005; Ord. 1680 § 1, 2002; Ord. 1408 §
6, 1993; Ord. 1262 § 1, 1988)

12.30.080 Credit and reimbursement.
A. Eligibility.

1. General. A developer may be entitled to
credit or reimbursement, or both, as provided in
this section. This opportunity applies to:

a. A developer who constructs a public
improvement which would otherwise be con-
structed using traffic impact fee funds; or

b. A developer who contributes land or
funding, or both, toward such a public improve-
ment, and whose contributions exceed his or her
obligations by $5,000,000 or more.

2. Requirements. To be eligible for credit or
reimbursement, all of the following must be satis-
fied:

a. The proposed construction work must
be a public improvement which would otherwise
be constructed by the city using traffic impact fee
funds. The improvement must be on the list of pro-
posed traffic impact fee projects approved by the
city council.

b. The land on which the work is done
must be either owned by the city or be the subject
of a recorded offer of dedication to the city.

c. The developer must enter into a subdi-
vision agreement or other written agreement with
the city before beginning construction of the
improvement. The agreement shall comply with
subsection C of this section. Within the limits of
this section, the developer may determine the allo-
cation of credits and reimbursements. If the devel-
oper’s contribution exceeds $5,000,000 as
provided under subsection (A)(1)(b) of this sec-
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tion, the agreement must be a development agree-
ment or a disposition and development agreement.

B. Calculation of TIF Estimate for Credit or
Reimbursement.

1. General. The TIF estimate is the value of
TIF-related improvements for a particular develop-
ment project. The TIF estimate is an amount estab-
lished by the city, based on estimates from the
developer’s engineer (and approved by the city
engineer) as to the portion of the improvements
attributable to the TIF. It is made at the time credits
or reimbursement, or both, are established and are
incorporated into the agreement. It is not the actual
construction cost of the improvements.

2. Calculation. The city engineer shall calcu-
late the TIF estimate based upon the approved
improvement plans and using the city engineer’s
TIF unit prices (based on the unit prices reflected
in the latest studies and reports referred to in LMC
12.30.020(C) and on recent city project bids for
similar work), unless the rate has been otherwise
established by development agreement or disposi-
tion and development agreement. The cost of right-
of-way to be purchased shall be based on an
appraisal done by a licensed appraiser at city
expense (unless the rate has been otherwise estab-
lished by development agreement or disposition
and development agreement). The TIF estimate
includes construction costs and the cost of engi-
neering and inspections. For nonstandard improve-
ments, the credit is calculated based on information
provided by the developer (such as bids or other
documents verifying costs) for the city engineer’s
review and approval, unless the city is constructing
the project and then the cost is established by the
engineer’s estimate unless otherwise agreed to in a
development agreement or disposition and devel-
opment agreement.

3. Excluded Costs. The calculation of costs
is based only on work which is eligible for credit
under subsection A of this section. No credit is
given for the cost of constructing improvements
otherwise required under LDC Part 10 (Subdivi-
sion Ordinance), the Livermore Development
Code, or LMC Title 15, Buildings and Construc-
tion.

4. Assessment Districts, Benefit Areas and
Community Facilities Districts. If development
occurs within an assessment district, fee benefit
area, community facilities district, or otherwise is
subject to an assessment, fee or special tax col-
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lected specifically to defray the costs of providing
or constructing circulation system improvements,
the amount of credit for these improvements shall
not be more than that portion of the estimated con-
struction cost of the TIF improvements included in
the assessments, fees or special taxes which will be
contributed by the development. (Additional circu-
lation system improvements that are constructed
but are not subject to or financed by assessment
fees or special assessments are not subject to this
limitation.)

C. Written Agreement.

1. General. Before the beginning of con-
struction of a TIF improvement, the developer and
the city must have entered into a subdivision
improvement agreement or other written agree-
ment regarding TIF credit and reimbursement. If
the developer is not the property owner, the prop-
erty owner must also sign the agreement. The
agreement shall be recorded before any lot in the
subdivision is sold.

2. Contents of Agreement. The agreement
shall include:

a. The developer’s obligation to have
improvement plans reviewed and approved by the
city, unless the city is constructing the project;

b. The TIF estimate (the total amount of
credit and/or reimbursement which will be given),
stated in current dollars;

c. When credits will apply and the time
and manner of reimbursement under subsection
(E)(4) of this section, if reimbursement applies;

d. The lots to which the credits will
apply, at the developer’s option. The portion attrib-
uted to each lot cannot be greater than the approx-
imate amount of the TIF which would apply to that
lot;

e. If reimbursement applies, who is enti-
tled to the reimbursement, at the developer’s
option; and

f. The amount of security required to be
provided to the city concurrently with the signing
of the agreement.

D. Credit. Unless specified otherwise in an
agreement, credit is granted at the time the traffic
impact fee is due for a particular lot, under LMC
12.30.070, and in the amount specified in the
agreement. The credit runs with the land. The
credit is established on a square foot basis (for
office, commercial or industrial) or a unit basis
(residential or hotel).

12.30.080

E. Reimbursement.

1. General. When the TIF estimate for
improvements to be constructed or prepaid by the
developer or for land contributed by the developer
exceeds the amount of the traffic impact fee to be
owed, the developer is eligible for reimbursement
from the traffic impact fee fund.

2. Amount of Reimbursement. The city engi-
neer shall determine the exact amount of reim-
bursement at the time of the agreement (as
provided in subsection B of this section). The
credit plus reimbursement will equal the TIF esti-
mate. The amount of reimbursement is adjusted
annually based on the Engineering News Record
(ENR) 20-City Construction Cost Index.

3. Reimbursement Set Aside. The city shall
set aside a percentage of the traffic impact fees col-
lected to be used for reimbursement purposes. The
percentage set aside shall be:

a. Pool 1. Between 15 and 30 percent of
fees collected for that year, at the city council’s dis-
cretion, shall be set aside in Pool 1 for developer
construction under subsection (A)(1)(a) of this sec-
tion. This portion of the set-aside may be divided
into a short-term pool, to be used for current-year
reimbursements authorized at the time of a tenta-
tive map approval, and a long-term pool; and

b. Pool 2. Sufficient funds for reimburse-
ment of any developer-funded advances or land
contributions under subsection (A)(1)(b) of this
section shall be set aside in Pool 2.

4. Time and Manner of Reimbursement.

a. Pool 1. Regarding the first discretion-
ary set-aside pool (15 to 30 percent), in general, the
reimbursement is not payable until the approxi-
mate time the city had forecasted constructing the
improvements in its capital improvement program
(CIP) in effect at the time of the agreement. The
city shall begin reimbursement payments to a
developer (or his or her designee as indicated in the
agreement) at whichever time occurs later: (i) in
the five-year period in which the city had fore-
casted constructing the improvements in its CIP; or
(ii) in the fiscal year after the improvements are
accepted by the city, unless otherwise agreed to in
a development agreement. The city shall complete
reimbursement payments to a developer within 25
years from the date the city accepts the improve-
ments.

When more than one developer is eligible
for reimbursement in any year, funds will be dis-
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bursed from the reimbursement set-aside based
upon when the improvements were accepted by the
city. Thefollowing example appliesif there arefive
eligible developers (including their designees):

i. Developer 1: 30 percent of set-

aside pool;

ii. Developer 2: 25 percent of set-
aside pool;

iii. Developer 3: 20 percent of set-
aside pool;

iv. Developer 4: 15 percent of set-
aside pool;

v. Developer 5: 10 percent of set-
aside pool.

If fewer than five, or more than five,
developers are eligible for reimbursement in a
given year, the city engineer may adjust the above
percentages in an equitable manner.

b. Pool 2. Reimbursements for contribu-
tions under subsection (A)(1)(b) of thissection (not
part of the set-aside pool under subsection
(BE)(4)(a) of this section), shall be in accordance
with the terms of the development agreement or
disposition and development agreement.

5. Identifying the Recipient. The right to
reimbursement does not run with the land, but is
personal to the developer. The developer may
assign hisor her right to reimbursement to another
in the agreement, or if the original agreement iden-
tified the developer, by later filing a written nota-
rized assignment with the city clerk. It is the
developer’s or assignee’ sresponsibility to keep the
city clerk advised of a current address. If the city
cannot with reasonable diligence locate a devel-
oper or assignee to send the reimbursement pay-
ment, the amount of payment for that year is
forfeited.

F. Appeal. A determination of the city engineer
under this section is subject to appeal to the city
council under LMC 12.30.120. (Ord. 1901 83
(Exh. A §20), 2010; Ord. 1779 §1, 2005; Ord.
1676 § 4, 2002)

12.30.085 Reimbursement.
Repealed by Ord. 1676. (Ord. 1489 § 2, 1996;
Ord. 1408 § 8, 1993; Ord. 1262 § 1, 1988)

12.30.090 Exemptions.

The following projects shall be exempt, in
whole or in part, from the traffic impact fee other-
wise required by this chapter:

(Revised 5/10)

A. Development for which an application for a
vesting tentative map authorized by Government
Code Section 66498.1 was deemed complete on or
prior to the date of the introduction of this chapter;

B. Capital improvements and/or buildings or
structures rel ated to the operation of city, Alameda
County, state or federal governments including,
but not limited to, police and fire stations, Liver-
more Area Recreation and Park District facilities,
parking lots, offices, equipment yards, sanitation
facilities, parks and similar facilities in or through
which general government operations are con-
ducted; provided, however, that this subsection
shall not create an exemption for private commer-
cial or industrial activities conducted on public
|lands;

C. Temporary useslessthan 12 monthsin dura-
tion. No extension of time shall be permitted;

D. Churches, temples, and other properties
used primarily for religious worship;

E. Private and public elementary and secondary
schools;

F. Commercia, industrial or residential devel-
opment consisting of the repair or replacement of
structures on the same site, aslong as the repair or
replacement does not result in any conversion or
change in use which increases the peak hour trip
rate applicable to the previous structure;

G. Additions, extensions or enlargements of an
existing commercial or industrial structure which,
in any one calendar year, increase the gross floor
area of such structure by 200 square feet or less;

H. Parking structures;

I. Development within a designated redevel op-
ment project areaif:

1. The redevelopment agency approves the
exemption and provides that the amount of the fee
which would otherwise apply is paid by the rede-
velopment agency into the city’ straffic impact fee
fund; and

2. The city council approves the exemption
and makes one of the following findings:

a. The exemption is authorized in a dis-
position and devel opment agreement or owner par-
ticipation agreement with the developer of the
property; or

b. The city redevelopment agency is
actively involved in the assembly and/or disposi-
tion of the property to be developed and the even-
tual purchase price to be paid by the devel oper will
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be less than the fair market value of that property;
or

c. The proposed development is a public
or quasi-public facility or use, as defined in LDC
Part 11, and provides a substantial community ben-
efit.

J. Secondary dwelling unit approved under
LDC 6.03.120. (Ord. 1901 8§ 3 (Exh. A § 21), 2010;
Ord. 1676 §5, 2002; Ord. 1655 § 1, 2002; Ord.
1262 § 1, 1988)

12.30.100 Use of funds.

The fees paid pursuant to the provisions of this
chapter shall, except for temporary investments, be
set aside by the city in a fund in a manner to avoid
commingling of the fees with other revenues or
funds of the city, and shall be used solely for the
purpose of constructing or providing the circula-
tion system improvements identified by the city
council from time to time in accordance with LMC
12.30.050. Any interest income earned on the fund
shall also be deposited therein and shall only be
expended for the purposes set forth in this section.
Yearly, during the budget review, the city council
shall review fund balances and required circulation
system improvements and make a determination
for use of the funds for the coming fiscal year, or
the refunding of all or a portion thereof, as may be
required by state and local law. (Ord. 1676 § 6,
2002; Ord. 1262 § 1, 1988)

12.30.110 Refunds.

Refunds may be made where:

A. The building permit expires and no exten-
sions have been granted for a development for
which the fee required under this chapter has been
collected; provided, that the claim for such refund
is filed no later than one year after the expiration
date of the building permit or any extension thereof
as may have been approved by the city, as the case
may be; or

B. A refund is specifically authorized by reso-
lution of the city council adopted pursuant to Gov-
ernment Code Section 66001(d). Such amounts
shall be refunded by the city to the then-current
record owner or owners of the development on a
prorated basis. The city may effect such refunding
by direct payment, by providing a temporary sus-
pension of fees, or by any other means consistent
with the intent of Government Code Section
66001. (Ord. 1262 § 1, 1988)

12.30.140

12.30.120 Appeals.

A developer may appeal to the city council any
determination made pursuant to this chapter. All
appeals shall be on a form prescribed by the plan-
ning department and shall be filed within 15 days
of the date of the mailing to the developer of writ-
ten notice of the applicable determination. Any
appeal not filed within such period shall be deemed
waived. The city council shall set the matter for
hearing within 50 days of the date of receipt by the
city clerk of notice of the appeal. In making its
determination on the appeal, the city council shall
follow the standards set forth in this chapter. (Ord.
1262 § 1, 1988)

12.30.130 Supplementary provisions.

It is the intent of the city council that the fees
required by this chapter shall be supplementary to
the fees, dedications or conditions imposed upon
development pursuant to the provisions of the Sub-
division Map Act, California Environmental Qual-
ity Act, and other state laws and city ordinances or
policies which may authorize the imposition of
fees, dedications or conditions thereon. (Ord. 1262
81, 1988)

12.30.140 Severability.

The provisions of this chapter shall not apply to
any person, association, corporation or to any prop-
erty as to whom or which it is beyond the power of
the city to impose the fee provided in this chapter.
If any sentence, clause, section or part of this chap-
ter, or any fee imposed upon any person or entity is
found to be unconstitutional, illegal or invalid, such
unconstitutionality, illegality or invalidity shall
affect only such sentence, clause, section or part of
this chapter, or person or entity, as the case may be,
and shall not affect or impair any of the remaining
provisions, sentences, clauses, sections or other
parts of this chapter, or its effect on other persons
or entities. It is declared to be the intention of the
city council that this chapter would have been
adopted had such unconstitutional, illegal or
invalid sentence, clause, section or part of this
chapter not been included herein; or had such per-
son or entity been expressly exempted from the
application of this chapter. To this end, the provi-
sions of this chapter are severable. (Ord. 1262 § 1,
1988)
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Chapter 12.32
DOWNTOWN REVITALIZATION FEE

Sections:

12.32.010 Purpose.

12.32.020 Findings.

12.32.030 Definitions.

12.32.040 Fee required — Exemptions.

12.32.050 Amount of fee.

12.32.060 Time of payment.

12.32.070 Credit.

12.32.080 Accounting — Use of funds — Refunds.
12.32.090 Appeals.

12.32.010 Purpose.

In 2004, the city approved the downtown spe-
cific plan, with the primary objective of re-estab-
lishing the downtown as the dynamic center of the
city. The specific plan envisions transforming the
downtown area into a viable city neighborhood.
The downtown core will become a defined center,
supporting office, retail, residential and recre-
ational activity. Each plan area will encompass
complementary uses, including new residences,
places to eat and shop, loca places to work, and
nearby open space for community recreation.

For this transformation to occur will require
both public and private efforts, operating in a coor-
dinated fashion. The city has aready adopted new
master plans for sewer and storm drainage, and has
adopted new financing structures for improve-
mentsto sewer, water, stormdrains, city streetsand
public parks. But specific, additional improve-
ments are needed for the downtown area, and under
this chapter the city will require private develop-
ment to share in the cost of those improvements.
The specific, downtown improvements include:
landscaping; flexible pavement; new intersection
signals; lighted pedestrian crosswalks; anew plaza
and fountain; improvements to the existing Lizzie
Fountain; other street, curb and sidewalk repairs;
Iron Horse trail; and utility improvements.

Improvements to the downtown will not only
support and retain those establishments already
downtown, but will also help to encourage new
investment in both residential and nonresidential
development. (Ord. 1757 § 1, 2005)
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12.32.020

12.32.020 Findings.

This chapter is adopted under the authority of
the Mitigation Fee Act (Government Code Section
66000 and following). Based on the Act and the
study, the city council makes the following find-
ings.

A. Purposeof Fee. Thepolicy of thecity of Liv-
ermore is that new development will not burden
existing development with the cost of street, park
or infrastructure improvements required to accom-
modate growth. The purpose of the downtown
revitalization fee is to implement this policy by
providing a funding source from new development
for downtown improvements. These new improve-
ments are necessary for the downtown to become a
defined and dynamic center to the city that can sup-
port residential, office, and retail activity. These
improvements include additional landscaping,
street and intersection improvementsthat allow for
a pedestrian-friendly environment; and public
amenities like parks and plazas that attract people
to live, work and shop in the downtown. The fee
advances a legitimate interest of the city by
enabling the city to provide municipal services to
new development.

B. Use of Fee Revenue. The downtown revital-
ization fee will be used to fund improvements
within the Downtown Specific Plan area and are
further described in detail in the latest amended
version of the fee nexus study. The improvements
include, but are not limited to:

1. First Street from Inman Street to S Street;

2. Railroad Avenue from Stanley Boulevard
to Maple Street, including minor street improve-
ments,

3. Plaza and fountain improvements, at the
southwest corner of First Street and Livermore
Avenue;

4, Lizzie Fountain, and landscape improve-
ments to the northwest corner of First Street and
Livermore Avenue;, and

5. Iron Horse Trail, including approximately
9,150 linear feet of trail and four steel pedestrian
bridge crossings.

These downtown improvements are detailed
more specifically in the following city documents:
City of Livermore Two-year Capital |mprovement
Budget; City of Livermore Downtown Specific
Plan (latest amended version); City of Livermore
General Plan; City of Livermore Bikeways and
Trails Master Plan.
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C. Relationship Between Use of Fee and Type
of Development. Thereis areasonable relationship
between the fee' s use and the type of development
project on which the fee is imposed. The city will
restrict the use of the fee revenues to those uses
specified in subsection B of this section which pro-
vide new public infrastructure for increased activ-
ity associated with new residential and business
development in the downtown. The Downtown
Specific Plan increases the density of both residen-
tial and nonresidential development and encour-
ages more concentrated community and cultural
activities. Infrastructure required to support these
uses and activities include plazas, flex zones,
pedestrian facilities, parking, transit and trails.

D. Redationship Between the Need for Public
Improvements and the Type of Development
Projects on Which the Fee Is Imposed. The tota
projected residential and non-residentia vehicle
trips anticipated with the build-out of the Down-
town Specific Plan provide an indicator of the
improvements needed to accommodate downtown
growth. The feewill be based on trips generated by
the land use data provided in the latest amended
version of the Downtown Specific Plan and calcu-
lated to reflect traffic traveling through the down-
town area and the type of use (residential or
nonresidential) generating those trips. The portion
of the fee that covers trail facilities will be deter-
mined by the estimated use of the trails by type of
development. For residential development the use
is based on average number of residents (for resi-
dential development) per household and full expo-
sure to the trails. For nonresidential development,
the use is based on the average number of employ-
ees assuming a more limited exposure to the trails,
adjusted to reflect the relatively fewer number of
hours an employee has exposure to the trails. The
methodology is further detailed in the study.

E. Relationship Between the Amount of the Fee
and the Cost of the Facility Attributable to the
Development. The relationship between the down-
town revitalization fee for a specific development
project and the cost of the facilities attributable to
that project is based on the estimated number of
residents and employees that the project will serve.
The total fee for a specific project is based on its
size as measured by dwelling units (for residential
development) or newly constructed gross floor
area (building square footage for nonresidential
development). The fee schedule converts the esti-
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mated number of residents or employees that a
development project will accommodate into a fee
based on the size of the project. Larger projects of
a certain land use type would generate a higher
usage and pay a higher fee than smaller projects of
the same land use type. Thus, the fee schedule
ensures a reasonabl e relationship between the fee
for a specific development project and the cost of
the facilities attributabl e to that project. (Ord. 1881
§ 1, 2009; Ord. 1757 § 1, 2005)

12.32.030 Definitions.

In this chapter, the following definitions apply:

“Buildout” meansfull implementation of all res-
idential and commercia development as outlined
in the Downtown Specific Plan, latest amended
version.

“Development” means: (1) any hew construc-
tion, or any addition, extension, or enlargement of
an existing structure or unit, which includes any
dwelling units for residential use or any gross floor
area of commercial or industrial use; and (2) any
conversion or changein use of an existing structure
requiring city approval, including a building per-
mit, which would result in an increase or changein
the peak hour trip rate otherwise applicable to such
existing structure.

“Development fee” meansafeeimposed on new
development, as authorized by the State Mitigation
Fee Act (California Government Code Sections
66000 through 66025).

“Downtown” or “downtown area’ means the
plan areas delineated by the Livermore Downtown
Specific Plan (latest amended version).

“Downtown improvements’ means improve-
ments to be funded by the downtown revitalization
feeand are described in detail in the latest amended
version of the fee nexus study. The improvements
are further detailed in the city of Livermore two-
year capital improvement budget, latest adopted
version; City of Livermore Downtown Specific
Plan, latest amended version; City of Livermore
Genera Plan; and City of Livermore Bikewaysand
Trails Master Plan, latest version.

“Gross floor area’ means the sum of the square
footage of the floor area at each floor leve
included within the surrounding principal outside
faces of exterior walls of abuilding or portions of
it, including a mezzanine or lobby. It does not
include floor area devoted to vehicle parking, nec-
essary interior driveways and ramps. The gross
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B. For nonresidentia uses, at thetimethe build-
ing permit isissued.

C. Deferred Fee Program. The city council
may, by resolution, adopt administrative guide-
lines to provide a special fee deferral program in
response to unprecedented conditions such as
extraordinary economic changes. (Ord. 1879 § 6,
2009; Ord. 1757 § 1, 2005)

12.32.070 Credit.

A. When Credits May Be Given. The city may
approve a credit against the downtown revitaliza-
tion fee for any of the following, or a combination
of them:

1. Land dedication made specificaly to
accommodate a downtown improvement as
defined in LMC 12.32.030.

2. Construction of improvements under sub-
sections B through E of this section.

B. Eligibility for Construction Credit.

1. General. This section applies to a devel-
oper who constructs a downtown improvement
which would otherwise be constructed using
downtown revitalization fee funds.

2. Requirements. To be €ligible for credit,
each of the following must be satisfied:

a. The proposed construction work must
be a public improvement which would otherwise
be constructed using downtown revitalization fee
funds. Theimprovement must be on thelist of pro-
posed capital improvement projects approved by
the city council.

b. The land on which the work is done
must be either owned by or be the subject of a
recorded offer of dedication to the city.

¢. The developer must enter into a subdi-
vision agreement or other written agreement with
the city before beginning construction of the
improvement. The agreement shall comply with
subsection C of this section. Within the limits of
this section, the devel oper may determine the allo-
cation of credits.

C. Calculation of Fee Credit Estimate.

1. General. The fee credit estimate is the
value of a downtown improvement, as established
by the city. It is based on estimates from the devel-
oper’s engineer (and approved by the city engi-
neer) as to the portion of the land and
improvements attributable to the downtown revi-
talization fee. The estimate is made at the time
credits are established and are incorporated into the
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agreement. It is not the actual construction cost of
the improvements.

2. Cdculation. Thecity engineer shall calcu-
late the fee credit estimate based upon the
approved improvement plans and using the city
engineer’'s downtown improvement unit prices.
The estimate includes construction costs and the
cost of engineering and inspections. For nonstand-
ard improvements, the credit is calculated based on
information provided by the developer (such as
bids or other documents verifying costs) for the
city engineer’'s review and approval.

3. Excluded Costs. The calculation of costsis
based only on work which is eligible for credit
under subsection A of this section. No credit is
given for the cost of constructing improvements
otherwise required without credit. No credit is
given for amenities offered by the developer: (a)
under the city’s housing implementation program
which may exceed the basic requirement under the
municipal code; and/or (b) under a development
agreement, unless credit is authorized in the agree-
ment.

D. Written Agreement.

1. General. Before the beginning of con-
struction of a downtown improvement, the devel-
oper and the city must have entered into a
subdivision improvement agreement or other writ-
ten agreement regarding credit. If the developer is
not the property owner, the property owner must
also sign the agreement. The agreement shall be
recorded before any lot in asubdivision is sold.

2. Contents of Agreement. The agreement
shall include:

a. The developer’s obligation to have
improvement plans reviewed and approved by the
city;

b. The fee credit estimate (the total
amount of credit which will be given), stated in
current dollars;

c. When credits will apply;

d. Towhich lotsthe creditswill apply, at
the developer’s option. The portion attributed to
each lot cannot be greater than the approximate
amount of the downtown revitalization fee which
would apply to that lot; and

e. The amount of security required to be
provided to the city concurrently with the signing
of the agreement.

E. Credit. Credit is granted a the time the
downtown revitalization fee is due for a particular
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lot, under LMC 12.32.060, and in the amount spec-
ified in the agreement. The credit runs with the
land. (Ord. 1757 § 1, 2005)

12.32.080 Accounting— Use of funds—
Refunds.

A. Accounting. The city shall deposit the
downtown revitalization fees in a separate fund,
and avoid commingling with other funds except for
temporary investments. Each year, the city shall
account for the monies in the fund in accordance
with Government Code Section 66006.

B. Use of Funds. The funds, and any interest
earned on the account, shall be used only for down-
town improvements. (See LMC 12.32.030, Defini-
tions.)

C. Refunds. Unexpended revenues shall be
refunded in accordance with Government Code
Sections 66001(e) and (f). (Ord. 1757 § 1, 2005)

12.32.090 Appeals.

A person who wishes to appeal the downtown
revitalization fee may do so by filing a timely
appea of the condition of approval when it isfirst
imposed by thecity, or under the protest procedures
provided in Government Code Section 66020.

A developer may appeal to the city council any
determination made by city staff under this chap-
ter. Any appeal shall be on aform prescribed by the
community development department and must be
filed within 15 days of the date of mailing or deliv-
ery to the developer of written notice of the appli-
cable determination. An appeal not filed within the
prescribed period is deemed waived. The city
council shall set the matter for hearing within 50
days of the date the city clerk receivesthe notice of
the appeal. In making its determination on the
appeal, the city council shall follow the standards
set forth in this chapter.

The time limits to protest fee increases set forth
in Government Code Section 66002 apply to this
chapter.

The procedure for protesting fees or dedications
made under this chapter are those set forth in Gov-
ernment Code Section 66020.

A developer who offers downtown improve-
ments as part of an application under the city’s
housing implementation program may not chal-
lenge or withdraw that offer, without first amend-
ing any approval received under that program.
(Ord. 1757 § 1, 2005)
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Chapter 12.34
TRIP REDUCTION

Sections:
12.34.010 Introduction.
12.34.020 Administration and enforcement.

12.34.010 Introduction.

In 1990, the California voters adopted Proposi-
tion 111. The resultant increased gas tax imposes
new requirements on local government to curb
congestion on California’s transportation network.

Each county with an urbanized area is required
to develop, adopt and annually update a congestion
management plan (CMP). The CMP requires that
each city adopt a trip reduction ordinance.

The Bay Area Air Quality Management District
has adopted Regulation 13, Rule 1 (Trip Reduction
Requirements for Large Employers). The regula-
tion establishes trip reduction requirements for
public and private employers with 100 or more
employees per work site, and it establishes a spe-
cific implementation schedule. The requirements
of Regulation 13 are incorporated by reference into
the Congestion Management Program, 1993
Update, adopted by the Alameda County CMA.
The requirements of Regulation 13, Rule 1, satisfy
the city’s CMP requirements regarding trip reduc-
tion. (Ord. 1428 § 2, 1994)

12.34.020 Administration and enforcement.

The city defers the administration and enforce-
ment of Bay Area Air Quality Management District
Regulation 13, Rule 1, regarding trip reduction, to
that District. (Ord. 1428 § 2, 1994)
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Chapter 12.40
NEWSRACKS

Sections:

12.40.010 Intent and purpose.
12.40.020 Definitions.

12.40.030 Registration required.
12.40.040 Registration form.
12.40.050 Identification.

12.40.060 Placement.

12.40.070 Maintenance.

12.40.080 Specifications.

12.40.090 Impoundment.

12.40.100 Hearings on impoundment.
12.40.110 Disposition of impounded newsracks.

12.40.010 Intent and purpose.

A. The city council finds that the public health,
safety, welfare, and convenience require that:

1. Interference with vehicular, bicycle,
wheelchair or pedestrian traffic be avoided;

2. Obstruction of sight distance and views of
traffic signs and street-crossing pedestrians be
eliminated;

3. Damage done to sidewalks and streets be
minimized and repaired;

4. The good appearance of public streets and
grounds be maintained;

5. Trees and other landscaping be allowed to
grow without disturbance;

6. Access to emergency and other public
facilities be maintained; and

7. Ingress and egress from properties adjoin-
ing the public rights-of-way be protected.

B. The city council also finds, however, that the
reasonable use of such rights-of-way is historically
associated with the sale and distribution of newspa-
pers and publications, and such use is a constitu-
tionally protected right.

C. The city council further finds that these com-
peting interests require a reasonable accommoda-
tion which can only be satisfactorily achieved
through the means of this chapter designed to
accommodate such interests by regulating the time,
place, and manner of using such newsracks. (Ord.
1466 § 1, 1996)

12.40.020 Definitions.

For the purposes of this chapter, the following
definitions shall apply:

(Revised 3/05)
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A. “Director” means the director of the public
works department of the city of Livermore, and his
or her designated representative.

B. “Modular-unit configuration” means a struc-
ture containing two or more newsracks.

C. “Newsrack” means any self-service or coin-
operated box, container, storage unit, or other dis-
penser, installed, used, or maintained for the dis-
play and distribution of a newspaper, periodical, or
other printed matter.

D. “Public property” means parks, squares, pla-
zas, and any other real property owned by the city,
except for public rights-of-way as defined by this
section.

E. “Public right-of-way” means any land which
by deed, conveyance, agreement, easement, dedi-
cation, usage or process of law is reserved for and
dedicated to the general public for street, highway,
alley, sidewalk, walkway, storm drainage, or bicy-
cle path purposes.

F. “Single-unit configuration” means a news-
rack structure containing a single newsrack. (Ord.
1466 8§ 1, 1996)

12.40.030 Registration required.

No person shall place or maintain a newsrack
which is on or projects into a public right-of-way,
unless such newsrack is registered with the director
within 30 days prior to such placement and con-
forms with the requirements of this chapter. (Ord.
1466 § 1, 1996)

12.40.040 Registration form.

A. Registration of a newsrack(s) shall be made
with the director within 30 days prior to placement,
on prescribed forms containing the name, address,
and telephone number of those responsible for
installation, use and maintenance of the news-
rack(s), and the type, number, and location(s) of
the newsrack(s).

B. The newsrack owner shall attach to the city’s
registration form a certificate of insurance showing
that such person has then in force public liability
and property damage insurance, endorsing the City
as an additional insured, in an amount not less than
$1,000,000. The newsrack owner shall provide and
keep in force that policy of public liability insur-
ance during such time as it continues to locate any
newsrack under the terms of this chapter. The evi-
dence of insurance filed with the city shall include
a statement by the insurance carrier that 30 days’
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unconditional notice will be given to the city
before any cancellation.

In addition, the application shall contain a pro-
vision wherein every person operating or maintain-
ing a newsrack upon the streets of this city shall
agree to indemnify and hold harmless the city, its
officers and employees from any loss, liability,
damage, or cost sustained by any person or prop-
erty, to the extent any such loss, liability, damage
or cost arises from the installation, operation, or
use of such newsrack; provided, however, that
such obligation to indemnify and hold harmless the
city, the officers and employees shall not extend to
any loss, liability, damage or cost resulting from
the acts, failure to act, or property of a person other
than the owner.

C. One registration form may be filed for any
number of newsracks placed on public rights-of-
way in accordance with the provisions of this chap-
ter; provided, that the specific location of each
newsrack is included in the registration form.

D. The registration completed pursuant to this
chapter shall remain in effect until registered news-
racks are abandoned or impounded.

E. No fee or bond shall be required for the reg-
istration of a newsrack. (Ord. 1466 § 1, 1996)

12.40.050 Identification.

Every newsrack owner shall permanently affix
to each newsrack the owner’'s name, address and
telephone number above the level of the newspa-
pers or periodicals being displayed for distribution
in a place where it may be seen by anyone using the
newsrack. (Ord. 1466 § 1, 1996)

12.40.060 Placement.

The following standards shall apply for the
placement of newsracks:

A. Newsracks shall be placed on the back of the
sidewalk away from the curb so that the back edge
of the newsrack is not farther than six inches from
the back edge of the sidewalk.

B. When a newsrack is placed adjacent to the
wall of any building, the newsrack shall be placed
with its long axis parallel to the building and with
the back edge of the newsrack a maximum of six
inches away from the building.

C. Clear space for pedestrian/bicycle passage
shall be maintained as follows:
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1. On bicycle-pedestrian paths, at least eight
feet clear space, provided no newsrack shall be
placed on the paved portion of such path.

2. On sidewalks of eight feet or less in width,
at least four feet clear space.

D. No newsrack shall be installed, used, or
maintained within the following distances, mea-
sured parallel to the street unless otherwise indi-
cated, from the following:

1. Within 15 feet of the curb return of any
intersection with either a marked or unmarked
crosswalk;

2. Within a five-foot radius of any public
telephone, or fire hydrant, traffic controller box, or
other emergency facility;

3. Within 10 feet of any driveway;

4. Within five feet of any entrance to a build-
ing or sidewalk leading to the entrance of a build-
Ing;

5. In front of, or so situated so as to impede
access to or from, any bus bench or shelter or
access to or from public transit;

6. Within 10 feet of any no parking or stop-
ping zone, unless the newsrack is located on the
side of the sidewalk farthest from the street;

7. Within the limits of a handicap ramp or
designated handicapped parking stall; and

8. Within any area found to be a safety prob-
lem by the director in accordance with the stan-
dards established by this section.

E. Newsracks may be placed or joined together
so long as the group combined does not extend for
a distance of more than eight feet. A space of no
less than three feet separating each newsrack group
is required.

F. A newsrack shall not be chained, bolted, or
otherwise attached to public property, unless
approved by the director. Newsracks shall not be
chained, bolted, or otherwise attached to any shrub,
tree, tree stake, or other plant, street furniture, util-
ity pole, street or traffic sign, mailbox, nor situated
upon any landscaped area, unless approved by the
director.

G. The director shall require a newsrack owner
to move a newsrack if he or she determines that the
placement of the newsrack does not meet the crite-
ria of this section. (Ord. 1466 § 1, 1996)

12.40.070 Maintenance.

A. Each newsrack shall at all times be main-
tained in a neat and clean condition and in good
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repair. Each newsrack shall be maintained and ser-
viced so that it is reasonably free of:

1. General dirt and grease;

2. Chipped, faded, peeling, and cracked
paint, or graffiti, on all visible painted areas;

3. Rust and corrosion on all visible
unpainted metal areas;

4. Cracks, dents, blemishes, and discolora-
tions in the clear plastic and glass parts, if any,
through which publications are viewed;

5. Tears, peeling, or fading in the paper or
cardboard parts and inserts; and

6. Broken or misshapen structural parts.

B. Newsracks that are damaged or defective
shall be replaced or repaired as soon as practical.

C. When use of a newsrack is permanently dis-
continued, it shall be removed and the location
restored to its previous condition, normal wear and
tear excepted. A newsrack which is unused for one
month shall be presumed to be permanently dis-
continued. (Ord. 1466 § 1, 1996)

12.40.080 Specifications.
A. All single-unit configurations shall conform
to the following:
1. The dimensions shall not exceed:

a. Fifty inches in height;

b. Twenty-four inches in width;

c. Eighteen inches in depth.

2. The base shall be enclosed and shall not be
a wire-type design.

3. The lettering on a single-unit configura-
tion shall not exceed 170 square inches in area.

4. Except for any lettering, the color of the
single-unit configurations shall be as follows:

a. Dark green in the downtown area (that
area bounded by both sides of Railroad Avenue on
the north, Third Avenue on the south, “L” Street on
the west and Maple Street on the east);

b. Brown, beige or tan in the remaining
areas of the city.

B. All modular-unit configurations shall con-
form to the following:
1. The dimensions shall not exceed:

a. Fifty-five inches in height;

b. Ninety-six inches in width;

c. Eighteen inches in depth.

2. The base shall be a pedestal-type design.

3. The lettering on the modular-unit configu-
rations shall not exceed 170 square inches in area
per each newsrack within the configuration.
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C. Requirement that the applicant obtain any
legally required permit or license.

D. Requirements for notifying participants of
the terms and conditions of the permit.

E. Inspection and approval by city personnel or
their designees of stages, booths or other structures
erected or placed in the public right-of-way in con-
nection with the event.

F. Restrictions on the use of food, beverages or
alcoholic beverages, including but not limited to a
total prohibition, or prohibiting glass beverage
containers.

G. The assembly or disbanding area for a
parade.

H. The accommodation of pedestrian and
vehicular traffic in and around the site of an event,
including restricting the location of an event and
the provision and use of traffic cones and barri-
cades.

I. The number and type of, or prohibition of,
vehicles or structures.

J. The provision and use of garbage and recy-
cling containers, and the cleanup and restoration of
the site of the event.

K. A deposit for cleanup.

L. The provision and operation of first aid sta-
tions and sanitary facilities, including handicap-
accessible sanitary facilities.

M. Restrictions on the amount of noise gener-
ated by sound amplification equipment, motors
and other equipment.

N. Prohibiting large items from the event area
which might interfere with traffic or pedestrian cir-
culation (chairs, tables, large coolers above a cer-
tain size, etc.).

O. Prohibiting participation in the event with-
out payment, if payment is required.

P. Prohibiting outdoor tables or booths (includ-
ing portable vending stations) within the event
area, unlessthe operator hasfirst obtained a permit
from the event sponsor.

Q. Requiring that the permittee obtain a food
permit from the Alameda County health depart-
ment for the sale of food out of doors.

R. The requirement for an on-site contact per-
son, with phone number.

S. The requirement that no hand-carried signs
be allowed to have a wood backing or a handle
larger than two inches by one inch.

T. Requirement that applicant notify the public
of the event.

12.45.190

U. Requirement that applicant pay its share
toward the cleaning of city sidewalks, in an amount
to be established by city council resolution. (Ord.
1912 § 1 (Exh. A), 2010; Ord. 1811 § 1, 2007; Ord.
1627 § 1, 2001; Ord. 1555 § 1, 1999)

12.45.180 Subsequent conditions.

Thedirector may amend or add to the conditions
of a previoudly issued permit when the director
determinesit necessary to protect the safety of per-
sons or property, or to control vehicular or pedes-
trian traffic, if the material facts necessitating the
conditions were first made known to the director
after issuance of the permit. If the director imposes
subsequent conditions, the director shall promptly
notify in writing the permittee, the city attorney
and all other city departments affected by the
change, stating the reasons for it. If necessary, the
director shall also notify al parties and the event
participants orally.

If the permit involves a free speech event and
time permits, the permittee may request a hearing
on the subsequent conditions. The permittee shall
make the request to the director within 24 hours of
receiving the subsequent conditions and must
reguest a hearing at least 48 hours before the event.
Thematter shall be heard by the city manager at the
city officesat 4:00 p.m. on the day before the event
unless otherwise agreed. The appeal body shall
render a decision orally at the conclusion of the
hearing. The city manager shall also notify inwrit-
ing the permittee, the city attorney, and affected
city departments affected by the decision and the
reasons for it. (Ord. 1912 § 1 (Exh. A), 2010; Ord.
1811 § 1, 2007; Ord. 1555 § 1, 1999)

12.45.190 Permit revocation.

A. Mandatory Revocation. The director shall
revoke an event permit if the director determines
that there were grounds for denying the permit
(under LMC 12.45.150(B)) which were not made
known to the director until after issuance of the
permit.

B. Discretionary Revocation. The director may
revoke a special event permit if the director deter-
minesthat the event isbeing conducted in violation
of the permit conditions or other applicable law or
regulation. A permit may not be revoked because
of the need to protect participants from the conduct
of others unless there are insufficient resources to
provide necessary police protection. The director
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(Revised 8/10)

This page left intentionally blank.

12-36b




Livermore Municipal Code

Chapter 12.50
PUBLIC ART

Sections:
12.50.010 Public art enrichment allocation.

12.50.010 Public art enrichment allocation.

A. One percent of the original estimated con-
struction cost of a city of Livermore public works
project shall, at the discretion of the arts commis-
sion and subject to the approval of the city council,
be set aside and used for acquisition and/or instal-
lation of art at, or near, the construction project.
The implementation of the acquisition and/or
installation of the art as a part of the construction
project shall be administered pursuant to LMC
12.51.060 and 12.51.070. In the alternative, such
amount may be designated for arts and cultural
programming.

B. If the city council deems the project inappro-
priate for the installation or display of public art,
the sum shall be appropriated to the public art fund.
The Livermore public art fund shall be distributed
annually as follows: no more than 10 percent of the
annual Livermore public art fund shall be used as
an administrative fee for processing the public art
application, approving the public art, coordinating
and developing cultural programs, monitoring,
compliance, or any other administrative task
related to the implementation of the Livermore
public art policy. The balance of the Livermore
public art fund generated from city of Livermore
public works projects may be used for acquisition
and/or installation of art or for arts and cultural pro-
gramming. Any sums appropriated to the public art
fund pursuant to this section shall be administered
pursuant to LMC 12.51.060 and 12.51.070.

As used in this section, a “city public works
project” means any public works project paid for
wholly or in part by the city to construct or remodel
any building or above-the-ground structure within
the city. However, the following are exempt from
the requirements of this section:

1. Pipelines (above and below the ground)
and their supports, such as trestles, anchor blocks
and saddles; valve lots; power transmission lines
and towers; switchyards and substations.

2. Landscape renovation projects including,
but not limited to, court resurfacing, landscape ren-
ovation or replanting, sewer and water lines, drain-
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age and irrigation systems, wells, erosion control,
restrooms, repaving, new paving, stairway repair
or replacement, utilities, modifications for disabled
access, signage, lighting, and fence replacement or
repair.

3. All mechanical, plumbing and electrical
system upgrades, structural or seismic upgrades
and modifications for disabled access, unless
occurring in conjunction with an alteration.

C. The arts commission shall recommend and
the city council shall approve the acquisition
and/or installation of public art as required by this
section.

D. All art acquired pursuant to this section shall
be acquired in the name of the city and title shall
vest in the city. (Ord. 1907 § 1, 2010; Ord. 1837
§ 1, 2008; Ord. 1733 § 2, 2004)

(Revised 5/10)
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Chapter 12.51
ART IN PUBLIC PLACES PROGRAM

Sections:

12.51.010 Public art in new commercial,
industrial and residential construction.

12.51.020 Definitions.

12.51.030 Requirement to provide public art or
pay in-lieu contribution.

12.51.040 Livermore public art fund.

12.51.050 Permissible expenditures.

12.51.060 Processing.

12.51.070 Guidelines for public art.

12.51.080 Location and relocation of public art.

12.51.090 Endowments.

12.51.100 Cultural arts fee task force.

12.51.110 Sunset.

12.51.010 Public art in new commercial,
industrial and residential
construction.

A. Cultural and artistic assets should be
included in private development projects because it
is important that those projects contribute to the
development of private property in a manner that
benefits the public.

B. The visual and aesthetic quality of develop-
ment projects has a significant impact on property
values, the economic well-being of the city and its
orderly development.

C. The city of Livermore’s general plan estab-
lishes cultural and historical, recreational, park and
open space land use policies. This chapter is con-
sistent with the cultural and historic component of
the city’s general plan by providing an opportunity
for the design of new projects to incorporate public
art. It is also consistent with the goals and objec-
tives of the revitalization strategy of the downtown
specific plan.

D. This chapter is also consistent with the city
of Livermore redevelopment agency 2004-2009
five-year implementation plan, which has as one of
its goals the promotion and development of an arts
and culture component to make Livermore’s
downtown a “center for the arts.” This can be
readily accomplished by the installation of public
art within the redevelopment project area and by
the support of cultural arts programming in the
downtown.
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E. The public’s understanding, enjoyment and
experience of cultural diversity will be increased
by the variety of artistic projects and cultural arts
programs to be provided in compliance with this
chapter.

F. The public art provided pursuant to this
chapter shall include, without limitation, the pres-
ervation of Livermore’s historic, artistic, cultural
and agricultural traditions.

G. The incorporation of public art into private
development will create a unique sense of commu-
nity as well as public identity and will enhance the
visual and aesthetic quality of such developments
for commercial, residential and visitor activity,
particularly in the downtown. The funding of cul-
tural arts programs throughout the city will greatly
benefit the citizens of the city of Livermore and
will foster economic revitalization in the city.

H. A cultural arts fee task force was convened
by the city council during the summer of 2007,
made up of members of the cultural arts council,
community groups, the chamber of commerce and
the commission for the arts, to discuss the appro-
priateness of the fee amount, the duration of the fee
and to consider the possibility of alternate funding
sources for public art, which such suggestions have
been incorporated into this chapter. (Ord. 1836 § 1,
2008)

12.51.020 Definitions.

A. “Construction costs” means the total value
of the development project as determined by the
community development department and indicated
by the building official on the building application
submitted to the department in order to obtain a
building permit, or permits, for the development
project. Building permit applications shall include,
but not be limited to, all grading, building, plumb-
ing, mechanical, and electrical permit applications
for the project.

B. “Development” or “development project”
means a project involving the construction of a
new building or the rehabilitation, renovation,
remodeling or improvement of an existing build-
ing. An existing industrial/commercial building
that is added onto with a construction area greater
than or equal to 25 percent of the original square
footage of the building, as determined by the build-
ing official, shall also be subject to the require-
ments of this chapter. “Development” or
“development project” as herein defined shall
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include any and all residential development over
four units, commercial development, including
office and retail uses or office and residential uses,
and industrial or light industrial uses throughout
the city of Livermore, subject to the following
exemptions: remodeling, repair or reconstruction
of structures which have been damaged by fire,
flood, wind, earthquake or other calamity; seismic
retrofit projects as defined by the Livermore
Municipal Code; fire sprinkler installation projects
as defined by the Livermore Municipal Code; all
residential remodeling; all commercial alterations;
the installation of any accessory structures; below
market rate housing units and structures designated
as historic pursuant to the Livermore general plan,
the Livermore Development Code or the down-
town specific plan. As of the effective date of the
ordinance codified in this chapter, those projects
for which applications are deemed complete shall
also be exempt from this chapter.

C. “Nonprofit agency” shall mean a corpora-
tion organized under Internal Revenue Code Sec-
tion 501(c)(3), in good standing with the California
Department of Corporations and in compliance
with any and all federal, state, and local licensing,
reporting, and tax requirements.

D. “Program allocation” shall mean the dollar
amount equal to one-third of one percent of the
construction costs of a development project cov-
ered by this chapter.

E. “Public artwork” means works of art created
by artists as unique and original works, in any
medium including but not limited to painting,
drawing, printmaking, photography, calligraphy,
ceramic, sculpture, glass, liquid, water features,
murals, light earthworks, conceptual and temporal
pieces, functional elements if designed by a profes-
sional artist, and art that is integrated into a
project’s architecture. It may include space for
exhibitions, displays or demonstrations and public
performances. The artwork may be created through
collaboration between the commission for the arts,
the artist and the community.

F. “Public art fund” means a fund established
and maintained by the city of Livermore for the
purpose of funding public art and cultural program-
ming consistent with the public art policy, and
administered by the commission for the arts.
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G. “Public art in-lieu contribution” shall mean
that payment by an owner or developer into the
public art fund in an amount that is in lieu of instal-
lation of public art on site.

H. “Public art policy” means that policy
adopted by the city council and which directs and
guides the commission for the arts relative to the
implementation of the public art program.

I. “Public place” means any area on public or
private property which is easily accessible and
clearly visible to the general public. If located on
private property, the area must be open to the gen-
eral public and clearly visible from adjacent public
property such as a street or other public thorough-
fare or sidewalk. (Ord. 1901 § 3 (Exh. A § 24),
2010; Ord. 1836 § 1, 2008)

12.51.030 Requirement to provide public art
or pay in-lieu contribution.

A. Private developments shall devote an
amount not less than the program allocation
amount for acquisition and installation of public art
in the development project, such amount to be
determined by the building official. The public art
shall be installed on the development site in a loca-
tion that allows the public art to be visible from a
public right-of-way or from other public property.

B. In lieu of acquisition and installation of pub-
lic artwork on the development site, an owner or
developer, at its discretion, may deposit a public art
in-lieu contribution in an amount equal to the pro-
gram allocation into the Livermore public art fund
established by LMC 12.51.040 for acquisition and
installation of public art. The public art in-lieu con-
tribution shall be paid prior to the issuance of a
building permit. Project applicants shall indicate
on their entitlement application that they wish to
make a public art in-lieu contribution.

C. Subject to the approval of the commission
for the arts, an owner or developer may incorporate
into the development public art that has a value
lower than the program allocation, as determined
by the commission for the arts, and pay a public art
in-lieu contribution to the public art fund for the
balance of the program allocation.

D. Deferred Fee Program. The city council
may, by resolution, adopt administrative guide-
lines to provide a special fee deferral program in
response to unprecedented conditions such as
extraordinary economic changes. (Ord. 1879 § 7,
2009; Ord. 1836 § 1, 2008)

(Revised 5/10)
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12.51.040 Livermore public art fund.

A. There is hereby created the Livermore pub-
lic art fund to account for the public art in-lieu con-
tributions made pursuant to LMC 12.51.030 and
any and all other revenues appropriated or received
for public art. The revenues in such fund shall be
used solely for: (1) the acquisition, commission,
design, installation, improvement, maintenance
and insurance of public art; or (2) other expenses
associated with implementation of the Livermore
public art policy.

B. The Livermore public art fund shall be dis-
tributed annually as follows: no more than 10 per-
cent of the annual Livermore public art fund shall
be used as an administrative fee for processing the
public art application, approving the public art,
coordinating and developing cultural programs,
monitoring, compliance, or any other administra-
tive task related to the implementation of the Liv-
ermore public art policy.

C. The balance of the Livermore public art fund
shall be distributed for public art as follows: (1) 80
percent designated for acquisition, commission,
design, installation, improvement, maintenance
and insurance of public art to be placed at locations
determined by the commission for the arts; and (2)
20 percent designated for arts and cultural pro-
gramming.

D. The commission for the arts shall present
annually to the city council for approval a public
art plan that recommends the use of Livermore
public art fund moneys consistent with the purpose
of this section. The public art plan shall be admin-
istered by the economic development department.
(Ord. 1836 § 1, 2008)

12.51.050 Permissible expenditures.

Expenditures of funds may include, but are not
limited to, the following uses:

A. The cost of the public art itself including the
artist’s fee for design, structural engineering and
fabrication; transportation and installation of the
work at the site; identification signs, if any; and
mountings, anchorages, containments, pedestals,
bases, or materials necessary for the proper presen-
tation and installation of the art.

B. Waterworks, lighting and other objects
which are an integral part of the artwork.

C. Walls, pools, landscaping or other architec-
tural elements necessary for the proper aesthetic
and structural placement of the artwork.
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D. Maintenance and repair of public art funded
through the art in public places fund.

E. The design, construction, operation and
maintenance of art gallery space or cultural arts’
display, demonstration and performance space to
be utilized by individuals and nonprofit arts orga-
nizations for arts and cultural programming.

F. Building the functional capacity of eligible
nonprofit organizations devoted to the develop-
ment of arts and culture in Livermore.

G. Developing cultural programs for the enjoy-
ment and appreciation of art, heritage and culture
within the Livermore community.

H. Funding the design, construction, operation
and/or maintenance of cultural and/or arts’ facili-
ties, either at the development or off site. (Ord.
1836 § 1, 2008)

12.51.060 Processing.

The requirements and procedures for the pro-
cessing of a request to install public art shall be as
follows:

A. Upon submission of a project application
subject to the requirement of the public art fee, the
community development department shall provide
a copy of this chapter to the applicant.

B. The community development department
shall forward a copy of the building permit and the
application form, including the valuation of the
project used by the community development
department to determine building permit fees, to
the staff liaison to the commission for the arts.
Community development department staff and the
staff liaison for the commission for the arts shall
review the project application, if any, or building
permit application for completeness.

C. To the maximum extent possible, processing
of the request to install public art shall be concur-
rent and coordinated with the project application, if
any, for the development project.

D. The commission for the arts shall approve,
conditionally approve or deny the request to install
public art based upon these guidelines. When the
project applicant has elected to acquire and install
an artwork, the building permit for the develop-
ment project shall not be issued until the commis-
sion for the arts has approved the request to install
public art, and the certificate of occupancy shall
not be issued until the approved work of art has
been installed.
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E. The project applicant may appeal any deci-
sion rendered hereunder by the commission for the
arts to the city council for final decision. (Ord.
1836 § 1, 2008)

12.51.070 Guidelines for public art.

A. Guidelines for the approval and mainte-
nance of public art shall be adopted by the city
council, upon recommendation by the commission
for the arts. Guidelines shall be adopted within 60
days of the effective date of the ordinance codified
in this chapter.

B. The guidelines shall include standards for
reviewing an application for the installation of pub-
lic art in accordance with the following objectives:

1. The artwork shall be clearly visible and
easily accessible to the public.

2. The art in public places application shall
include a site plan showing the location of the art-
work, complete with landscaping, lighting and
other appropriate accessories to complement and
protect the artwork.

3. The composition of the artwork shall be of
a permanent type of materials in order to be durable
against vandalism, theft and weather, and in order
to require a low level of maintenance.

4. The artwork shall be related in terms of
scale, material, form and content to immediate and
adjacent buildings and landscaping so that it com-
plements the site and surrounding environment.

5. The artwork shall be designed and con-
structed by persons experienced in the production
of such artwork and recognized by critics and by
his or her peers as one who produces works of art.

6. The artwork shall be a permanent, fixed
asset to the property.

7. The artwork shall be maintained by the
property owner in a neat and orderly manner
acceptable to the city, unless the artwork is
installed on property owned by the city, in which
case the city shall maintain the artwork. (Ord. 1836
8 1, 2008)

12.51.080 Location and relocation of public
art.

A. The public art must remain on the project
site for not less than 30 years from the original
installation date. When and if the development
project is sold within 30 years from the installation
date, the public art must remain at the development
for which it was created and may not be claimed as
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the property of the seller or removed from the
development or its location as approved by the
commission for the arts. In the event that a property
is to be demolished within said 30-year period, the
owner must relocate the public art to another pub-
licly accessible, permanent location that is
approved in advance by the commission for the
arts. In the event the property is redeveloped, the
new project shall meet all of the requirements of
this chapter and use the same approval process, or
pay an amount equal to the remaining portion of
the public art in-lieu contribution prorated over
said 30-year period.

B. A property owner may petition the commis-
sion for the arts to relocate the public art to another
publicly accessible location on the development
project site.

C. In the case of removal of the public art for
any reason prior to the expiration of the 30-year
period, the developer or owner of the development
project must notify the city at least 30 days in
advance of the removal, and must replace the pub-
lic art within six months of its removal, meeting all
of the requirements of this chapter and using the
same approval process, or pay an amount equal to
the remaining portion of the public art in-lieu con-
tribution prorated over said 30-year period.

D. Any removal, relocation, or replacement of
the public art must be consistent with the Califor-
nia Preservation of Works of Art Act and the Fed-
eral Visual Artists’ Rights Act and any other
relevant law. The developer or owner shall execute
a restrictive covenant in a form acceptable to the
city attorney enforceable by the city, which shall be
recorded against the project site and shall run with
the land for a period of 30 years from the installa-
tion date.

E. Inthe eventthe public art is stolen, destroyed
or vandalized within said 30-year period, the
developer or owner must replace the public art
within six months of its theft, destruction or van-
dalism, meeting all of the requirements of this
chapter and using the same approval process, or
pay an amount equal to the remaining portion of
the public art in-lieu contribution prorated over
said 30-year period. (Ord. 1836 § 1, 2008)

12.51.090 Endowments.

The art in public places fund shall also be used
as a depository for endowments, bequests, grants
or donations. Such sums may be expended as set
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forth in LMC 12.51.040 and 12.51.050 as recom-
mended by the commission for the arts and
approved by the city council. (Ord. 1836 § 1, 2008)

12.51.100 Cultural arts fee task force.

On a biannual basis, the city council shall con-
vene a task force comprised of members of the cul-
tural arts council, community groups (such as the
heritage guild and LARPD), the chamber of com-
merce, Livermore downtown and the commission
for the arts. The task force shall consider and make
recommendations to the city council on matters
including the appropriateness of the amount of the
in-lieu fee given the current economy; whether to
increase or decrease the amount of the fee; alter-
nate funding sources for public art; and other mat-
ters as designated by the city council. If the task
force fails to make a recommendation to the city
council regarding a change in the amount of the in-
lieu fee, the fee shall remain at the previously rec-
ommended rate. (Ord. 1836 § 1, 2008)

12.51.110 Sunset.

This chapter shall become void and of no further
effect on October 1, 2014, unless otherwise
extended by action of the city council. (Ord. 1836
§ 1, 2008)

(Revised 2/08) 12-36.6
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Chapter 12.55
TRAILS

Sections:

12.55.010 Intent and purpose.
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12.55.030 Dedication requirement —
Improvements.

12.55.040 Credit.

12.55.050 Appeal or protest.

12.55.010 Intent and purpose.

Objective ED-3.2 of the Economic Develop-
ment and Fiscal Element of the 2003-2025 General
Plan is to “ensure that development pays its fair
share of public services, equipment, and facilities
necessary to serve that development.” This
includes developing and maintaining an adequate
level of public services in pedestrian, bicycle and
related transportation facilities as well as in parks,
recreational and cultural facilities. This part of the
general plan provides that the city should recover
the direct and indirect costs of providing services
and facilities supporting development through a
combination of fees, exactions and dedications.

Objectives CIR-3.3 and -3.4 of the Circulation
Element of the 2003-2025 General Plan provide
that the city should “provide a bicycle and trails
network” and “provide a pedestrian network that
encourages walking for transportation and recre-
ation.” The circulation element is based in part
upon the city’s Bikeways and Trails Master Plan
adopted by city council in December of 2001. The
master plan and the implementing Bikeways and
Trails Design Guidelines and Best Practices pro-
vide a recommended network of multi-use trails
throughout the city and spell out the size and type
of improvements required for these trails to be con-
structed.

The Downtown Specific Plan provides that “all
new developments located on parcels backing onto
the South Pacific right-of-way shall be required to
provide a 20-foot dedication south of the existing
right-of-way to be reserved for the Iron Horse
Multi-Use Trail. Developments shall be required to
provide improvements to the trail.”

The South Livermore Valley Specific Plan pro-
vides for a multi-use trail system. (See Section
5.6.2)

12.55.020

The purpose of this chapter is to meet the coun-
cil’s policies found in the 2003-2025 General Plan,
the Downtown Specific Plan, the South Livermore
Valley Specific Plan, the Bikeways and Trails
Master Plan and the Bikeways and Trails Design
Guidelines and Best Practices, regarding trail facil-
ities in the city. It is the city’s policy, expressed in
these documents, that new development contribute
its fair share of trail land and improvements needed
to accommodate that development.

In adopting this chapter, the city council has
considered the impacts on trail facilities from new
residential and nonresidential development in the
city. Trail facilities provided by the dedications
will provide a citywide network of services acces-
sible to the additional residents and employees
associated with new development. Thus, there is a
reasonable relationship between the use of trail
facilities dedicated and the residential and nonresi-
dential types of new development that would dedi-
cate them. (Ord. 1745 § 1, 2004)

12.55.020 Applicability — Exemptions.

A. Applicability. This chapter applies to any
property proposed for development where a trail is
shown or indicated on or adjacent to that property
in the 2003 General Plan, the Downtown Specific
Plan, or the Bikeways and Trails Master Plan. The
trail dedication and improvement requirement
applies to any new residential or nonresidential
development.

B. Exemptions. The following projects are
exempt, in whole or in part, from the trail dedica-
tion and improvements otherwise required by this
chapter:

1. Temporary Uses. Temporary uses less
than 12 months in duration. No extension of time
shall be permitted;

2. Schools. Private and public preschools,
and elementary and secondary schools;

3. Repair or Replacement. Commercial,
industrial or residential development consisting of
the repair or replacement of structures on the same
site within one year, as long as the repair or
replacement does not result in any conversion or
change in use which increases the number of resi-
dents or employees;

4. Minor Additions. Additions, extensions or
enlargements of an existing commercial or indus-
trial structure which, in any one calendar year,
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increase the gross floor area of such structure by
200 square feet or less;

5. Parking. Parking structures;

6. Certain Care Facilities. Assisted living,
convalescent care, skilled nursing, and dementia
care facilities. (Ord. 1745 § 1, 2004)

12.55.030 Dedication requirement —
Improvements.

A. Dedication. Where a trail facility is desig-
nated in the 2003-2025 General Plan, Downtown
Specific Plan, South Livermore Valley Specific
Plan, or Bikeways and Trails Master Plan to be
located in whole or part within a proposed develop-
ment, the developer is required to dedicate the land
for a multi-use trail. The land shall include the
right-of-way required in the city’s Bikeways and
Trails Design Guidelines and Best Practices Man-
ual, or other applicable plan.

All trail land shall be dedicated free and clear of
all liens and encumbrances to the city of Livermore
or Livermore Area Recreation and Park District
(LARPD), as determined by the city engineer.

B. Improvements. The developer shall provide
complete multi-use trail improvements as desig-
nated in the city’s Bikeways and Trails Design
Guidelines and Best Practices or LARPD’s Stan-
dard Specifications (July, 2003) and Standard
Details (July, 2003). Such improvements may
include, but are not limited to, landscaping, irriga-
tion, fences, bollards, gates, asphalt paving path-
ways, decomposed granite pathways and fencing
along the property line of the property contiguous
to the dedicated land. (Ord. 1745 § 1, 2004)

12.55.040 Credit.

A developer who dedicates land or makes trail
improvements, or both, under this chapter may be
eligible for some credit under LMC 12.60.070,
park facilities fee. (Ord. 1745 § 1, 2004)

12.55.050 Appeal or protest.

A person who wishes to appeal the trails require-
ments of this chapter may do so by filing a timely
appeal of the condition of approval when it is first
imposed by the city, or under the protest proce-
dures provided in Government Code Section
66020. A developer who offers trail dedication and
improvement as part of an application under the
city’s housing implementation program may not

(Revised 12/04)
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12.60.010 Intent and purpose.

The purpose of this chapter is to implement pol-
icies adopted in the 2003-2025 General Plan, the
Downtown Specific Plan (2004), the South Liver-
more Valley Specific Plan (1997), the 2001 Bike-
ways and Trails Master Plan and Bikeways and
Trails Design Guidelines and Best Practices (Octo-
ber, 2001), and LARPD Master Plan (1995) and
LARPD Trails Master Plan (1991), as any of them
may be amended from time to time, regarding
parks facilities (including trails) in the city. It is the
city’s policy, expressed in these documents, that
new development pay its fair share of improve-
ments needed to accommodate that development,
including parks and trails.

In adopting this chapter, the city council has
considered the impacts on park facilities (including
trails) from new residential and nonresidential
development in the city. The city retained MuniFi-
nancial to prepare a Park Facilities Fee Study,
Amended Final Report. This study, dated Decem-
ber, 2004, provides the analysis of and basis for the
proposed park facilities fee. (Ord. 1765 § 7, 2005;
Ord. 1743 § 1, 2004)

12.60.020 Findings.

This chapter is adopted under the authority of
the Mitigation Fee Act (Government Code Section
66000 and following). Based on the Act, the city
council makes the following findings:

A. Purpose of Fee. The city’s policy is that new
development will not burden existing residents and
employees with the cost of park facilities required
to accommodate growth, and therefore, that new
development will pay its fair share of public ser-
vices, equipment and facilities necessary to serve
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that development. (2003-2025 General Plan,
Obijective ED-3.2.) The purpose of this chapter and
the park facilities fee is to implement this policy by
providing a funding source from new development
for park improvements to serve that development.
The fee advances a legitimate interest of the city by
enabling the city to provide municipal services and
facilities to new development.

B. Use of Fee Revenue. The park facilities fee
will fund expanded park facilities in the city to
serve new development. These facilities include
land for public parks plus all associated capital
improvements necessary to provide park and recre-
ation services including:

1. Adjacent street improvements, including
utility connections, curbs, gutters, street paving,
traffic control devices, street trees, sidewalks and
fencing adjacent to the property line;

2. Typical park improvements including but
not limited to landscaping, irrigation, sports fields,
courts, swimming pools, play structures, benches,
pathways, fences, lighting and parking;

3. Special use facilities and structures such
as restrooms, sports complexes, and buildings;

4. Land for public multi-use trails plus all
associated capital improvements per the city’s
Bikeways and Trails Master Plan and Design
Guidelines (December 2001) and the LARPD
Trails Master Plan;

5. Private open space accessible to the public
as defined in the Downtown Specific Plan; and

6. Financing and administrative costs associ-
ated with any of the above.

Planned parks facilities are identified in the fol-
lowing documents, or the amended versions of any
of them:

» 2003-2025 General Plan;

» Downtown Specific Plan (2004);

e South Livermore Valley Specific Plan
(1997);

 City’s two-year capital improvement bud-
get;

 City’s 2001 Bikeways and Trails Master
Plan (2001);

» LARPD Master Plan (1995);

» LARPD Trails Master Plan (1991); and

* LARPD Annual Budget for Capital Devel-
opment.

C. Relationship Between Use of Fee and Type
of Development. There is a reasonable relationship
between the fee’s use and the type of development
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project on which the fee is imposed. The city will
restrict the use of the fee revenues to those uses
specified in subsection B of this section.

Park facilities funded by the fee will provide a
citywide network of services accessible to the addi-
tional residents and employees associated with
new development. Thus, there is a reasonable rela-
tionship between the use of fee revenues and the
residential and nonresidential types of new devel-
opment that would pay the fee.

D. Relationship Between the Need for the Parks
Facilities and the Type of Development Projects on
Which the Fee Is Imposed. Residents and employ-
ees provide an indicator of the demand for the park
facilities and trails needed to accommodate
growth. The total demand for park facilities is cal-
culated based on residents (for residential develop-
ment) and employees (for private, nonresidential
development). To calculate a single demand mea-
sure, and based on the fact that employees on aver-
age use parks facilities less than residents, one
employee is weighted as 0.19 resident.

The need for the fee is based on a facility stan-
dard of five and one-half acres of improved parks
facilities per 1,000 service population. The facility
standard represents the level of service that the city
plans to provide its residents and businesses, based
on the city’s general plan policy of five acres per
1,000 service population, and an additional one-
half acre per 1,000 service population for trails.

E. Relationship Between the Amount of the Fee
and the Cost of the Parks Facility Attributable to
the Development. The relationship between the fee
for a specific development project and the cost of
the parks facilities attributable to that project is
based on the estimated number of residents and
employees that the project would serve. The total
fee for a specific project is based on its size, as
measured by number of bedrooms (residential) or
building square feet. The fee schedule converts the
estimated residents or employees that a develop-
ment project would accommodate into a fee based
on the size of the project. Larger projects of a cer-
tain land use type would have a higher service pop-
ulation and pay a higher fee than smaller projects
of the same land use type. Thus, the fee schedule
ensures a reasonable relationship between the pub-
lic facility fee for a specific development project
and the cost of the facilities attributable to that
project. (Ord. 1743 § 1, 2004)

(Revised 5/10)

12.60.030 Definitions.

In this chapter:

“Bedroom” means a room in a residential dwell-
ing unit that has the potential to function as a bed-
room in that there is a door or doorway which
separates the room from communal areas (hallway,
living room, kitchen), and it has a minimum floor
area of 70 square feet and a minimum dimension of
seven feet in any one direction.

“Development” means:

A. Any new construction, or any addition,
extension, or enlargement of an existing structure
or unit, which includes any residential dwelling
unit or any gross floor area for commercial or
industrial use; and

B. Any conversion or change in use of an exist-
ing structure requiring city approval, including a
building permit, which would result in an increase
or change in the service population applicable to
the existing structure.

“Gross floor area” means the sum of the square
footage of the floor area at each floor level
included with the surrounding principal outside
faces of exterior walls of a building or portions
thereof, including mezzanines and lobbies. It does
not include floor area devoted to vehicle parking,
necessary interior driveways and ramps. The gross
floor area of a building or portions thereof that does
not have surrounding exterior walls shall include
the usable area under the horizontal projection of
the roof or floor above.

“Land use category” means residential, com-
mercial (retail), office or industrial as those terms
are used in the Livermore Development Code.

“LARPD” means the Livermore Area Recre-
ation and Park District, a special district created
under state law, whose jurisdiction includes the
city.

“Multiple-family residence” means a dwelling
unit where more than one unit exists on a parcel,
whether attached or detached. This includes
duplexes through four-plexes, condominiums,
mobile homes and apartments with five or more
units. An attached dwelling unit where more than
one vertical wall is shared with another dwelling
unit (i.e., townhouse) is considered a multiple-fam-
ily residence, even if each unit is located on an
individual parcel.

“Park facilities” means land for public parks
plus all associated capital improvements necessary
to provide park and recreation services including:
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A. Adjacent street improvements, including
utility connections, curbs, gutters, street paving,
traffic control devices, street trees, sidewalks and
fencing adjacent to the property line;

B. Typical park improvements including but
not limited to landscaping, irrigation, sports fields,
courts, swimming pools, play structures, benches,
pathways, fences, and parking;

C. Special use facilities and structures such as
restrooms, sports complexes, and buildings;

D. Land for public multi-use trails plus all asso-
ciated capital improvements per the city’s Bike-
ways and Trails Master Plan and Design
Guidelines (December 2001), except for the por-
tion of the Iron Horse Trail in the downtown area;

E. Private open space accessible to the public
consistent with the requirements as defined in the
Downtown Specific Plan; and

F. Financing costs associated with any of the
above.

“Park facilities fee” means the fee established
by this chapter to fund park facilities.

“Park facilities standard” means park facilities
acres per 1,000 service population (residents and
employees).

“Quimby Act” means the parkland dedication
requirements in the State Subdivision Map Act, at
Government Code Section 66477. See also LMC
18.32.020.

“Service population” means the total population
served by park facilities. It includes residents and
employees. Employees are weighted at 0.19 to
account for their lesser demand on park facilities
compared to residents.

“Single-family residence” means a detached
unit where no more than one unit exists on a parcel.
A couplets and zero lot line dwelling unit where no
more than one vertical wall is shared and each cou-
plet/zero lot line dwelling is located on its own par-
cel is considered a single-family residence.

“Study” means the Park Facilities Fee Study,
Amended Final Report, prepared by MuniFinan-
cial and dated December, 2004.

“Warehouse” means an indoor storage and dis-
tribution facility: (A) with a maximum of 15 per-
cent office/business use; and (B) having parking at
a maximum of one space per 250 square feet of
office/business use and one space per 1,000 square
feet of warehouse use. (Ord. 1901 § 3 (Exh. A
§ 25), 2010; Ord. 1765 § 8, 2005; Ord. 1743 § 1,
2004)

12.60.040

12.60.040 Applicability — Exemptions.

A. Applicability. This chapter applies to each
development in the city for which a building per-
mit, certificate of occupancy or other entitlement
for development is issued.

B. Exemptions. This chapter does not apply to:

1. Vesting Tentative Map. Development for
which an application for a vesting tentative map
authorized by Government Code Section 66498.1
was deemed complete before the effective date of
this chapter;

2. Public Improvements. Capital improve-
ments and/or buildings or structures related to the
operation of city, Alameda County, state or federal
governments including, but not limited to, police
and fire stations, Livermore Area Recreation and
Park District facilities, parking lots, offices, equip-
ment yards, sanitation facilities, parks and similar
facilities in or through which general government
operations are conducted. This subsection does not
create an exemption for private commercial or
industrial activities conducted on public lands;

3. Temporary Uses. Temporary uses less
than 12 months in duration. No extension of time is
permitted,;

4. Religious Uses. Churches, temples, and
other properties used primarily for religious wor-
ship;

5. Schools. Private and public preschools,
elementary and secondary schools, and colleges;

6. Repair or Replacement. Commercial,
industrial or residential development consisting of
the repair or replacement of structures on the same
site, as long as the repair or replacement does not
result in any conversion or change in use which
increases the number of residents or employees
compared to the previous structure;

7. Minor Additions. Additions, extensions or
enlargements of an existing commercial or indus-
trial structure which, in any one calendar year,
increase the gross floor area of such structure by
200 square feet or less;

8. Parking. Parking structures;

9. Secondary Unit. Secondary dwelling unit
approved under LDC 6.03.120;

10. Certain Care Facilities. Assisted living,
convalescent care, skilled nursing, and dementia
care facilities. (Ord. 1901 § 3 (Exh. A § 26), 2010;
Ord. 1743 § 1, 2004)
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12.60.050 Amount of fee.

A. Amount Set by Resolution. The amount of
the park facilities fee shall be established by reso-
lution of the city council. Once the fee is estab-
lished, it shall automatically be increased annually
based upon: (1) the Engineering News Record
(ENR) 20-City Construction Cost Index, for the
cost of construction of facilities; and (2) the
median home price as reflected in the Bay East

Association of Realtors report, for the value of
land. Periodically, the council may restudy and
recalculate the fee.

B. Methodology. The city council shall estab-
lish the amount of the park facilities fee based on
the following methodology.

The fee shall be based on the following calcula-
tion:

Cost to provide 5.5 acres of improved Occupancy factor 3% Park
parks and trails per 1,000 service (Persons per dwelling Administrative _ Facilities
population (Includes cost per resident unit or employees per Costs Fee

and cost per employee.)

square foot.)

The city shall calculate the fee for the following categories:

Park improvements for Residential
Parkland acquisition
Trail improvements

Trail acquisition

Single-family (and multifamily, four bedroom or more unit)
Multifamily — Three bedroom
Multifamily — Two bedroom

Multifamily — One bedroom
Multifamily — Studio

Nonresidential
Commercial

Office
Industrial

Warehouse

C. Additions — Conversions. For development
consisting of an addition, extension or enlargement
of an existing structure or unit, the park facilities
fee is paid only on an additional dwelling unit or
the additional gross floor area. For development
consisting of a conversion, or change in use of an
existing, repaired or rebuilt structure or unit which
increases the service population, the park facilities
fee is the difference between the fee applicable to
the entire structure or unit for the prior use and that
applicable to the new use.

D. Industrial Uses. Structures or units that con-
tain mixed office and industrial uses shall be
charged at a blended rate that is based upon the per-
centage of the uses, under one of the following six
tiers:

1. Tier 1 — 30 percent or less office: the
industrial rate is charged.

(Revised 5/10) 12-42

2. Tier 2 — 30.01 to 40 percent office rate
equals (office rate — industrial rate)(.125) + indus-
trial rate.

3. Tier 3 — 40.01 to 50 percent office rate
equals (office rate — industrial rate)(.375) + indus-
trial rate.

4. Tier 4 — 50.01 to 60 percent office rate
equals (office rate — industrial rate)(.625) + indus-
trial rate.

5. Tier 5 — 60.01 to 70 percent office rate
equals (office rate — industrial rate)(.875) + indus-
trial rate.

6. Tier 6 — 70.01 percent or more office: the
office rate is charged. (Ord. 1765 § 9, 2005; Ord.
1743 8 1, 2004)
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12.60.060 Time of payment.

The park facilities fee is due:

A. For residential uses, at the time of final
inspection, or the date the certificate of occupancy
is issued, whichever is first.

The city engineer may require the payment of
the fee imposed under this chapter at the time of
building permit where the city engineer determines
that the fee will be collected for the purpose of
defraying the actual or estimated cost of construct-
ing parks facilities improvements for which an
account has been established and funds appropri-
ated and for which the city has adopted a proposed
construction schedule or plan before any final
inspection or issuance of a certificate of occupancy
for a dwelling unit. (Government Code Section
66007(b).)

B. For nonresidential uses, at the time the build-
ing permit is issued.

C. Alternative Method or Time of Payment.
Instead of payment at the time of building permit,
a developer of industrial property paying 100 per-
cent of the fee may elect to pay the required fee in
either of the two methods provided below:

1. Letter of Credit. The developer of an
industrial property may pay the fee, at 20 percent
each year, over five years. Under this alternative,
the developer shall post a letter of credit, in a form
approved by the city attorney, for: (a) the full
amount of the fee; plus (b) a two percent adminis-
trative charge; plus (c) interest for the projected
unpaid balance over the five years. The interest rate
shall not exceed the interest rate established in the
California Government Code. The developer shall
replace the letter of credit each year to add the
annual fee increase represented by the Engineering
News Record (ENR) 20-City Construction Cost
Index, for the cost of construction of facilities; and
the median home price as reflected in the Bay East
Association of Realtors report, for the value of
land.

2. By Agreement. A developer may elect to
pay the required fee before the first certificate of
occupancy is issued or within two years, whichever
is sooner, subject to all of the requirements of this
subsection.

a. General Requirement. If a developer
chooses this option, before a building permit is
issued, he or she shall: (i) enter into a written agree-
ment with the city; and (ii) record the agreement
with the Alameda County recorder.

12-42.1

12.60.070

b. Contents of Agreement. The agree-
ment shall be signed by the property owner and
shall include the following provisions, in a form
prepared by the city attorney:

i. A legal description of the property;

ii. A provision that the agreement
runs with the land and is enforceable against suc-
cessors in interest;

iii. That the agreement shall be re-
corded in the grantor-grantee index in the name of
the city as grantee and in the name of the property
owner as grantor;

iv. A provision that the owner shall
pay the fee before a certificate of occupancy is is-
sued, or within two years, whichever is sooner;

v. The amount of the fee due at the
time of the agreement;

vi. A provision that the amount of the
fee due will be the amount of the fee due on the
date of the agreement plus a periodic increase
based on the Engineering News Record (ENR) 20-
City Construction Cost Index. The amount of any
fee paid more than two years after the date of the
building permit is the amount of the fee in effect
when the fee is paid; and

vii. A requirement that, with the
opening of any escrow for the sale of the property,
the property owner provide appropriate notifica-
tion and escrow instructions that the fee be paid to
the city from the sale proceeds in escrow before
disbursing proceeds to the seller.

c. Release of Obligation. When the obli-
gation is paid in full, the city shall record a release
of obligation.

d. Authorization. The community devel-
opment department director is authorized to sign
the agreement and the release of obligation under
this subsection (C)(2). (Ord. 1765 § 10, 2005; Ord.
1743 § 1, 2004)

12.60.070 Credit.

A. When Credits May Be Given. The city may
approve a credit against the park facilities fee after
consultation with LARPD for any of the following,
or a combination of them:

1. Parkland dedication made under LMC
18.32.020, although the credit may not exceed the
value of the dedication requirement.

2. Trail dedication and improvements made
under Chapter 12.55 LMC, although the credit may
not exceed the value of the requirement, up to a
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maximum of 0.5 acres of improved trails per 1,000
service population.

3. Private open space in the downtown area
which is in excess of the minimum required by the
Downtown Specific Plan, if it is accessible to the
public, consistent with the Downtown Specific
Plan, and includes an access easement. This private
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open space must be consistent with downtown
open space policies to be developed by the city, in
consultation with LARPD.

4. Construction of improvements under sub-
sections B through E of this section.

B. Eligibility for Construction Credit.

1. General. This section applies to a devel-
oper who constructs a public improvement which
would otherwise be constructed using park facili-
ties fee funds.

2. Requirements. To be eligible for credit,
each of the following must be satisfied:

a. The proposed construction work must
be a public improvement which would otherwise
be constructed using park facilities fee funds. The
improvement must be on the list of proposed capi-
tal improvement projects approved by the city
council or by LARPD.

b. The land on which the work is done
must be either owned, or be the subject of a
recorded offer of dedication, to the city or to
LARPD. A site shown in the LARPD Master Plan,
and meeting current standards and policies adopted
by the LARPD board, shall be dedicated to
LARPD, unless LARPD is unwilling to accept the
dedication, in which case the dedication may be
made to the city.

c. The developer must enter into a subdi-
vision agreement or other written agreement with
the city or LARPD before beginning construction
of the improvement. The agreement shall comply
with subsection C of this section. Within the limits
of this section, the developer may determine the
allocation of credits.

C. Calculation of Fee Estimate for Credit.

1. General. The fee estimate is the value of
park or trail-related dedications or improvements,
or both, required for a particular development
project. The estimate is an amount established by
the city, based on estimates from the developer’s
engineer (and approved by the city engineer) as to
the portion of the land and improvements attribut-
able to the park facilities fee. It is made at the time
credits are established and are incorporated into the
agreement. It is not the actual construction cost of
the improvements.

2. Calculation. The city engineer shall calcu-
late the fee estimate based upon the approved
improvement plans and using the city engineer’s
parks facilities unit prices. The estimate includes
construction costs and the cost of engineering and
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inspections. For nonstandard improvements, the
credit is calculated based on information provided
by the developer (such as bids or other documents
verifying costs) for the city engineer’s review and
approval.

3. Excluded Costs. The calculation of costs
is based only on work which is eligible for credit
under subsection A of this section. No credit is
given for the cost of constructing improvements
otherwise required without credit. No credit is
given for amenities offered by the developer: (a)
under the city’s housing implementation program
which may exceed the basic requirement under the
municipal code; and/or (b) under a development
agreement, unless credit is authorized in the agree-
ment.

D. Written Agreement.

1. General. Before the beginning of con-
struction of a park or trail improvement, the devel-
oper and the city must have entered into a
subdivision improvement agreement or other writ-
ten agreement regarding credit. If the developer is
not the property owner, the property owner must
also sign the agreement. The agreement shall be
recorded before any lot in the subdivision is sold.
When the property is owned by LARPD or had
been dedicated to LARPD, the agreement and the
terms may be changed to reflect the obligation to
LARPD instead of to the city.

2. Contents of Agreement. The agreement
shall include:

a. The developer’s obligation to have
improvement plans reviewed and approved by the
city or LARPD;

b. The fee estimate (the total amount of
credit which will be given), stated in current dol-
lars;

¢. When credits will apply;

d. To which lots the credits will apply, at
the developer’s option. The portion attributed to
each lot cannot be greater than the approximate
amount of the parks facilities fee which would
apply to that lot; and

e. The amount of security required to be
provided to the city concurrently with the signing
of the agreement.

E. Credit. Credit is granted at the time the parks
facilities fee is due for a particular lot, under LMC
12.60.060, and in the amount specified in the
agreement. The credit runs with the land. (Ord.
1743 § 1, 2004)
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12.60.080 Use of funds.

The funds, and any interest earned on the
account, shall be used only for the acquisition and
improvement of parks facilities in the city or in
LARPD’s jurisdiction to benefit Livermore resi-
dents or employees. The city shall convey the
funds to LARPD for these purposes on a quarterly
basis, unless mutually agreed otherwise. The con-
veyance of funds shall be made only after LARPD
has provided written documentation to the city as
required by the Mitigation Fee Act, including (1)
statements regarding the use of the funds and (2)
the accounting information required by LMC
12.60.090 and Government Code Section 66006.
(Ord. 1743 § 1, 2004)

12.60.090 Accounting — Refunds.

The city shall deposit park facilities fees in a
separate fund, and avoid commingling with other
funds except for temporary investments. The funds
shall be expended only for the purposes set forth in
LMC 12.50.080. Any interest earned by moneys in
the fund shall also be deposited in the fund and
used only for the intended purposes.

Each year, the city shall account for the moneys
in the fund in accordance with Government Code
Section 66006. Unexpended revenues shall be
refunded in accordance with Government Code
Section 66001(e) and (f).

Money conveyed to LARPD under LMC
12.60.080 is subject to the requirements of this sec-
tion. (Ord. 1743 § 1, 2004)

12.60.100 Appeal — Protest.

A person who wishes to appeal the park facili-
ties fee may do so by filing a timely appeal of the
condition of approval when it is first imposed by
the city, or under the protest procedures provided
in Government Code Section 66020.

A developer may appeal to the city council any
determination made by city staff under this chap-
ter. Any appeal shall be on a form prescribed by the
community development department and must be
filed within 15 days of the date of mailing or deliv-
ery to the developer of written notice of the appli-
cable determination. An appeal not filed within the
prescribed period is deemed waived. The city
council shall set the matter for hearing within 50
days of the date the city clerk receives the notice of
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the appeal. In making its determination on the
appeal, the city council shall follow the standards
set forth in this chapter.

The time limits to protest fee increases set forth
in Government Code Section 66002 apply to this
chapter.

The procedure for protesting fees or dedications
made under this chapter are those set forth in Gov-
ernment Code Section 66020.

A developer who offers park dedication or
improvements, or both, as part of an application
under the city’s housing implementation program
may not challenge or withdraw that offer, without
first amending any approval received under that
program. (Ord. 1743 § 1, 2004)
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Chapter 12.70

SOCIAL AND HUMAN SERVICE
FACILITY FEE

Sections:

12.70.010 Intent.

12.70.020 Findings.

12.70.030 Definitions.

12.70.040 Applicability — Time of payment —
Exceptions.

12.70.050 Fee.

12.70.060 Fund - Use of fees.

12.70.070 Accounting requirements.

12.70.080 Refunds.

12.70.090 Fee adjustment or waiver.

12.70.100 Appeals — Protest procedures — Judicial
actions.

12.70.010 Intent.

This chapter is intended to establish a feasible
means by which developers pay their fair share for
social and human service facilities needed to
accommodate the new service demands for child-
care, community care, and senior services from the
increased residential and employee population
resulting from their developments. Specifically,
the purpose of the social and human service facility
fee is to provide a mechanism to create infrastruc-
ture and facilities to be occupied by service provid-
ers for the delivery of childcare, community care,
and senior services in response to the increased
demand for services resulting from new develop-
ment. It is the city’s intent that this chapter, and any
fee-setting resolution adopted under it, fully con-
form to the requirements of the State Mitigation
Fee Act in the adoption and monitoring of develop-
ment impact fees.

A. Need for Social and Human Service Facili-
ties. Two comprehensive studies have assessed the
social and human service network in the city and
determined the existing social and human service
providers lack adequate facilities to deliver ser-
vices for: childcare; community care (an overarch-
ing description for a broad spectrum of
community-centered, case management, mental
and medical health services); and senior services.
The studies showed existing childcare and commu-
nity care facilities are over capacity, resulting in a
needless delay, and often denial of access, to ser-
vices. The studies also showed senior service facil-
ities are currently at capacity. As a result, the social
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and human services network will be unable to meet
the increased demands for childcare, community
care, and senior services resulting from new devel-
opment without assistance.

These services play a vital role in addressing the
critical needs of city residents, particularly lower
income residents, seniors, children, the disabled,
high-risk populations, and others without ready
access to any other provision of care. In the past
decade, the city has experienced significant popu-
lation growth and demographic changes that have
caused an increasing demand for social and human
services. As a result of increasing regional growth,
significant residential, commercial and industrial
development is expected to occur in the city. The
reasonably anticipated development will cumula-
tively generate a substantial increase in demand
over existing levels for social and human services.
Generally, the provision of social and human ser-
vices is funded by a variety of sources, including
city, state and federal funds, foundation funding,
private funding sources, and other sources. In
every case, regardless of the type of service pro-
vider or source of funding, facilities are needed to
provide services. Facilities are the indispensable
container in which the services are housed. Service
delivery cannot take place without such facilities.
As a result, an increase in the need for social and
human services creates a corresponding need for
social and human facilities to deliver those ser-
vices.

The infrastructure and public services element
of the city of Livermore general plan adopted by
the city identifies a need for facilities for the deliv-
ery of childcare and community care services.

Residential and nonresidential development
both contribute, in different ways, to the need for
social and human service facilities. The modest
purpose of this fee is to maintain the current level
of service delivery to meet the increased demands
from new development by providing a mechanism
for the development of human service facilities for
their delivery.

The state has also identified a need for childcare,
community care, and senior services in California.
To address those needs, the California Health and
Human Services Agency and numerous other state
departments have been created and charged with
developing and encouraging others to provide ser-
vices to meet those needs.

(Revised 11/08)
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B. Studies. The city has undertaken two stud-
ies: “Human Services Needs Assessment for the
Tri-Valley,” dated May 13, 2003, prepared by ICF
Consulting, and “Social and Human Service Facil-
ity Fee Study,” dated May 2008, prepared by Seifel
Consulting, Inc.

The needs assessment study researched and ana-
lyzed the network for the delivery of human ser-
vices in the city and its current levels of service,
and the effect on the network due to increased pop-
ulation and demographic changes. The facility fee
study further researched and analyzed the
increased demands for childcare, community care,
and senior services as a result of new development.
The facility fee study determined the additional
facility space needed by service providers to meet
the increased service demands for childcare, com-
munity care, and senior services caused by new
development. The facility fee study then calculates
the social and human service facility fee based
upon the amount of service facility space needed
and the estimated costs to develop the needed
childcare, community care, and senior service
facilities, and includes a component for administra-
tive costs.

C. Residential Development. New residential
development, if it does not include social and
human facilities, contributes to an increased
demand for childcare, community care, and senior
services which corresponds to an increased
demand for facilities where those services can be
provided. The studies analyzed and researched the
effect of an increase in residential population from
new development and determined the service
demand population. Based upon the service
demand population arising from new development,
the facility fee study determined the amount of
additional facility space for providers to deliver
those services.

D. Nonresidential Development. New nonresi-
dential development, if it does not include social
and human facilities, contributes to an increased
demand for childcare and community care services
which corresponds to an increased demand for
facilities where those services can be provided.
The studies analyzed and researched the effect of
an increase in employee population from new non-
residential development and determined the ser-
vice demand population. Based upon the service
demand population arising from new nonresiden-
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tial development, the facility fee study determined
the amount of additional facility space for provid-
ers to deliver those services.

E. Social and Human Service Facilities. The
studies identified the existing space for the delivery
of childcare, community care, and senior services.
The facility fee study then determined the amount
of new space necessary for the delivery of
increased childcare, community care, and senior
services to meet the needs of the service demand
population as a result of new development.

1. Childcare Facilities. Facilities for the
delivery of childcare services generally consist of
childcare and day care centers, and after-school
care centers. The facility fee study identified a
requirement in the amount of 37,200 square feet of
facility space for the delivery of childcare services
to the service demand population as a result of new
development.

2. Community Care Facilities. Facilities for
the delivery of community care services generally
consist of wellness facilities, outpatient clinics,
mobile clinics, medical dispensaries, counseling
centers, youth and adult behavioral health centers,
residential treatment homes, recovery centers, and
multi-service facilities. The facility fee study iden-
tified a requirement in the amount of 3,000 square
feet of facility space for the delivery of community
care services to the service demand population as a
result of new development.

3. Senior Services. Facilities for the delivery
of senior services generally consist of senior cen-
ters, residential care facilities, and skilled nursing
facilities. The facility fee study identified a
requirement in the amount of 5,000 square feet of
facility space for the delivery of senior services to
the service demand population as a result of new
development. The service demand population for
senior services was only based upon residential
development since the facility fee study indicated
new nonresidential development did not create a
demand for senior services.

F. Proposed Fee. The social and human service
facility fee proposed under this chapter will assist
in providing facilities for the delivery of childcare,
community care, and senior services to address the
critical needs of city residents. Consistent with the
Fee Mitigation Act, the fees are proposed to fund
the construction of capital improvements and facil-
ities to provide locations where government, non-
profit, and other service providers can be located to
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deliver these services. The fee is not intended to
fund the other costs to deliver services. The fees
are calculated based upon the proportional share of
the cost of the childcare, community care, and
senior service facilities to mitigate the increase in
demand for each service type from new develop-
ment. The fee shall only be applied to new devel-
opment that occurs after the fee has been adopted.
(Ord. 1851 § 2, 2008)

12.70.020 Findings.

Mindful of the requirements for establishing an
appropriate nexus between the impact of new
development and the use of the fee, as set forth in
Government Code Section 66000 and following,
the city council finds as follows:

A. The purpose of the social and human service
facility fee is to establish a feasible means by
which developers of residential and nonresidential
projects assist in providing infrastructure and facil-
ities to mitigate the increased need for social and
human service facilities to provide a location to
deliver childcare, community care, and senior ser-
vices to meet the needs of the increased demand
population resulting from new development.

B. The fee will be used to finance the acquisi-
tion, development and construction of facilities to
be occupied by service providers to deliver child-
care, community care, and senior services to the
service demand population created by new devel-
opment.

C. There is a reasonable relationship between
the fee’s use and the types of development projects
on which the fee is imposed. Both residential and
nonresidential development affect the need for
more childcare and community care facilities for
the delivery of services, and residential develop-
ment affects the need for more senior service facil-
ities for the delivery of services.

D. There is a reasonable relationship between
the need for childcare, community care, and senior
service facilities and the types of development
projects on which the fee is imposed. New residen-
tial development contributes to the need for child-
care, community care, and senior service facilities
because it increases the city’s residential popula-
tion and its service demand population for child-
care, community care, and senior services. New
nonresidential development contributes to the need
for childcare and community care facilities

12.70.030

because it generates jobs and therefore the need for
more childcare and community care facilities to
provide services.

E. There is a reasonable relationship between
the amount of the fee and the development on
which the fee is imposed. The facility fee study
determined the amount of space required for child-
care, community care, and senior services based
upon the service demand population from new
development. To determine the amount of the fee,
the facility fee study:

1. Projected future levels of population and
employment based upon new residential and non-
residential development;

2. Estimated the service demand population
for childcare, community care, and senior services
based on projected levels of population and
employment from new development;

3. Estimated the number of persons in the
service demand population for new development to
be served by facilities for childcare, community
care, and senior services;

4. ldentified current and future space
requirements for the service demand population for
childcare, community care, and senior services;

5. Determined the total space requirements
for the service demand population for childcare,
community care, and senior services attributable to
new development;

6. Estimated the costs to acquire and con-
struct the additional facilities to satisfy the space
requirements for childcare, community care, and
senior services attributable to new development;
and

7. Calculated the fee for new residential and
nonresidential development to acquire and con-
struct the additional facilities to satisfy the space
requirements for childcare, community care, and
senior services attributable to new development.

F. This chapter implements policies in the
city’s infrastructure and public services element of
its general plan. (Ord. 1851 § 2, 2008)

12.70.030 Definitions.

In this chapter:

A. “Facility fee study” means the study entitled
“Social and Human Service Facility Fee Study,”
dated May 2008, prepared by Seifel Consulting,
Inc., which is on file in the city community devel-
opment department.
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B. “Gross floor area,” when calculating the
social and human service facility fee for nonresi-
dential development, means the square footage of:
(1) the floor area included within the surrounding
exterior walls of a building, or portions of it,
including mezzanines, or (2) the usable area under
the horizontal projection of the roof or floor above.
Gross floor area does not include floor area
devoted to vehicle parking, necessary interior
driveways and ramps, atriums and lobbies.

C. “Mobile home” shall have the same meaning
given that term in Section 798.3 of the California
Civil Code, as that section may be amended from
time to time.

D. “Needs assessment study” means the study
entitled “Human Services Needs Assessment for
the Tri-Valley,” dated May 13, 2003, prepared by
ICF Consulting, which is on file in the city commu-
nity development department.

E. “New development” means a subdivision
map approval or any new residential or nonresiden-
tial development, or other construction, addition,
extension or enlargement of an existing structure
that intensifies the density on a parcel. “New devel-
opment” also includes a conversion or change in
use of an existing commercial structure when the
conversion or change may result in a greater num-
ber of workers at that location.

F. “Nonresidential development” means any
project involving the construction of a new build-
ing or the rehabilitation, renovation, remodeling or
improvement of an existing building for acommer-
cial, industrial or other land use that is not residen-
tial. Nonresidential development includes but is
not limited to office, retail, service, manufacturing,
research and development, warehousing, construc-
tion, repair services, and wholesale trade uses.
Nonresidential development does not include pub-
lic or institutional land uses, or a church, temple, or
other property used primarily for religious wor-
ship.

G. “Residential development” means any
project involving the construction of a new build-
ing for occupancy or use as a residential dwelling
unit, mobile home, secondary dwelling unit, and
the rehabilitation, renovation, remodeling or
improvement of an existing residential dwelling
unit which intensifies the density on a parcel equiv-
alent to a new dwelling unit.
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H. “Secondary dwelling unit” shall have the
same meaning given that term in LDC Part 11, as
that section may be amended from time to time.

I. “Studies” means the needs assessment study
and the facility fee study. (Ord. 1901 § 3 (Exh. A
8§ 27), 2010: Ord. 1851 § 2, 2008)

12.70.040 Applicability — Time of payment —
Exceptions.

A. Except as provided in subsection B of this
section, this chapter applies to new development
which results in:

1. Residential Development: A new residen-
tial dwelling unit, or the rehabilitation, renovation,
remodeling or improvement of an existing residen-
tial dwelling unit which intensifies the density on a
parcel equivalent to a new dwelling unit.

2. Nonresidential Development: A new
building or structure for commercial or industrial
use, an increase in the gross floor area of a building
or structure used for commercial or industrial use,
or any change in use of an existing commercial or
industrial building or structure requiring city
approval which results in an increase in the number
of employees.

This chapter applies to development fees
charged as a condition of development. It is not
intended to and does not apply to regulatory and
processing fees or fees required under a develop-
ment agreement (Government Code Section
66000(b)).

B. Exceptions. This chapter does not apply to:

1. The following types of residential devel-
opment:

a. Residential development which as a
condition or approval or entitlement dedicates to
the city or its designee sufficient property and
facilities for use by social and human service pro-
viders to mitigate the demands from the increased
service demand population from the new develop-
ment;

b. Expansion, rehabilitation, renovation,
remodeling or improvement of an existing residen-
tial dwelling unit which does not intensify the den-
sity on a parcel equivalent to a new dwelling unit;
or

c. Replacement with a like dwelling unit
which occurs within 36 months of damage or
destruction.

2. The following types of nonresidential
development:
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a. Public and private day care, childcare,
community care, senior service providers, and ele-
mentary and secondary schools;

b. Development for public use on pub-
licly owned property by the city, county of
Alameda, state or federal government, or other
public agency, such as the Livermore area recre-
ation and park district;

c. Commercial and industrial develop-
ment that is: limited to remodeling or an addition
which does not increase the gross floor area by 200
square feet or more; replacement with a like build-
ing or structure which occurs within 36 months of
damage or destruction; temporary use for less than
12 months; or a public hospital.

C. Time of Payment. The social and human ser-
vice facility fee is payable before the date of final
inspection or the date the certificate of occupancy
for the new development is issued, whichever
occurs first, or as specified in the city council reso-
lution establishing the amount of the (commer-
cial/industrial) fee, or as provided in a
development agreement. (Ord. 1851 § 2, 2008)

12.70.050 Fee.

A. General. Any person who develops a new
development shall pay a social and human service
facility fee, unless the particular development is an
exception under LMC 12.70.040(B).

B. Amount Set by Resolution. The amount of
the social and human service facility fee for new
development shall be established by resolution of
the city council.

C. Methodology — Review and Revision. The
social and human service facility fee is based upon
the reasonably expected increase in demand for
social and human service facilities in response to
the increase in demand for services resulting from
new development. The methodology is set forth in
greater detail in the facility fee study and is gener-
ally calculated by allocating the costs to acquire
and develop property for new social and human
service facilities based upon the reasonably antici-
pated number of occupants per dwelling unit for
residential development and the number of
employees per 1,000 square feet of gross floor area
for nonresidential development.

The conservative methodology from the facility
fee study establishes the reasonable relationship
between the fee and the cost of the social and
human service facilities and infrastructure attribut-
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able to the new development. The city council may
review and revise the methodology periodically
based upon these factors, or to more fully identify
the impacts from new development on the need for
social and human service based upon new informa-
tion, further study, or an amendment or clarifica-
tion to the Fee Mitigation Act. (Ord. 1851 § 2,
2008)

12.70.060 Fund - Use of fees.

A. Fund. The city will deposit all social and
human service facility fees in a fund and allocate
the proportional share of the fee to separate
accounts designated for childcare, community
care, and senior service facilities, and administra-
tion, based upon the pro rata share of the fee paid.
The city will keep the fees, and all interest earned
on the accounts, only for the uses specified in sub-
section B of this section.

B. Use of Fees. The fees and interest earned
shall only be used to develop, create, construct, or
otherwise acquire facilities to be used for the deliv-
ery of childcare, community care, and senior ser-
vices consistent with this chapter, including:

1. Acquisition of real property, buildings,
facilities, and infrastructure for the development of
social and human services facilities;

2. Costs associated with the development,
design and construction of social and human ser-
vice facilities, including but not limited to prede-
velopment and entitlement costs, environmental
review costs, and related permits and fees;

3. Administrative costs associated with the
social and human service facility fee including, but
not limited to, audits, meetings, public hearings,
environmental review, and rate studies. (Ord. 1851
§ 2, 2008)

12.70.070 Accounting requirements.

The city will comply with the accounting
requirements in the Fee Mitigation Act, including
the following:

A. The city shall avoid any commingling of
social and human service facility fee funds with
any other accounts, except for temporary invest-
ments. The city shall expend the fees solely for the
purposes for which the fees were collected (Gov-
ernment Code Section 66006(a));
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B. Within 180 days after the last day of each fis-
cal year, the city shall make available to the public
the information for the fiscal year prescribed in
Government Code Section 66006(b).

The city council shall review this information at
the next regularly scheduled public meeting within
15 days after the information is made available to
the public. Notice of the time and place of the
meeting, including the address where the informa-
tion may be reviewed, shall be mailed at least 15
days before the meeting to any interested party
who has filed a written request for it (Government
Code Section 66006(b));

C. Every five years following the first deposit
into the fund, the city council shall make all of the
following findings regarding that portion of the
fund remaining unexpended (whether committed
or uncommitted):

1. Identify the purpose to which the fee is to
be put;

2. Demonstrate a reasonable relationship
between the fee and the purpose for which it is
charged;

3. Identify all sources and amounts of fund-
ing anticipated to complete financing of incom-
plete improvements; and

4. Designate the approximate dates on which
the funding referred to in subsection (C)(3) of this
section is expected to be deposited into the fund.

Within 180 days after sufficient funds have been
collected to complete financing on the incomplete
public improvements, the city shall identify an
approximate date by which the construction will be
commenced or shall refund the unexpended por-
tion of the fees and any interest earned in conform-
ance with Government Code Section 66001 (e); and

D. Any person may request and pay for an audit
to determine whether the fee is reasonable, under
Government Code Sections 66006(d) and 66023.
(Ord. 1851 § 2, 2008)

12.70.080 Refunds.

The city may refund the social and human ser-
vices facility fee if authorized by city council reso-
lution under Government Code Section 66001(d)
to (f), or:

A. A building permit or zoning use permit
expires (and no extension is granted);

B. No construction or use occurs for a develop-
ment for which the social and human service facil-
ity fee was paid;

(Revised 11/08)

C. The fees paid have not been committed; and

D. The applicant applies for the refund within
one year after the expiration of the building or zon-
ing use permit. (Ord. 1851 § 2, 2008)

12.70.090 Fee adjustment or waiver.

The developer of a project subject to the social
and human service facility fee may apply to the
community development department for an adjust-
ment to or waiver of the fee. The waiver of the fee
must be based upon the absence of any reasonable
relationship between the impact of that develop-
ment on the service demand population or facilities
for childcare, community care, or senior services
and either the amount of the fee charged. The
application must be made in writing and filed with
the community development department no later
than: (1) 10 days before the public hearing on the
development permit application for the project; or
(2) if no development permit is required, the time
of the application for a building permit. The appli-
cation must state in detail the factual basis and
legal theory for the claim of adjustment or waiver.
The applicant bears the burden of proof in present-
ing substantial evidence to support the application.
The community development department shall
consider the following factors in its determinations
whether or not to approve a fee adjustment or
waiver:

A. The factors identified in Government Code
Section 66001:

1. The purpose and proposed uses of the fee;

2. The type of development;

3. The relationship between the fee’s use and
the type of development;

4. The relationship between the need for
social and human service facilities and the type of
development;

5. The relationship between the amount of
the fee and the portion of it attributable to the
development; and

B. The substance and nature of the evidence,
including the studies, and the applicant’s technical
data supporting its request. The applicant must
show comparable technical information to show
that the fee is inappropriate for the particular devel-
opment. (Ord. 1851 § 2, 2008)
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12.70.100 Appeals — Protest procedures —
Judicial actions.

A. A developer may appeal to the city council
any determination made under LMC 12.70.090. An
appeal must be on a form prescribed by the com-
munity development department, state the factual
and legal grounds for the appeal, and be filed with
the city clerk within 15 days of the date of the deci-
sion being appealed. The city council will set the
matter for hearing within 30 days of the city clerk’s
receipt of notice of the appeal. The city council will
conduct the hearing, prepare written findings of
fact and a written decision, and shall preserve the
complete administrative record of the proceeding.
The council will consider relevant evidence pre-
sented by the appellant and by the community
development department. In making its determina-
tion, the city council will follow the standards set
forth in this chapter.

B. A developer protesting the imposition of
fees must comply with the procedures in Govern-
ment Code Sections 66020 and 66021.

C. Any judicial action brought to challenge the
social and human service facility fee is subject to
Government Code Sections 66022 and 66024.
(Ord. 1851 § 2, 2008)
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